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Court of Appeals of the District of Columbia. 


No. 2904. 

L xi ted States of America ex Relatione Anty Reynolds, 

Appellant, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 58264. 

United States of America ex Relatione Anty Reynolds, 

Petitioner, 

vs. 

Franklin K. Lane, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed July 22, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58264. 

United States of America ex Relatione Anty Reynolds, 

Petitioner, 

vs. 

Franklin Iv. Lane, Secretary of the Interior, Respondent. 

To the Honorable Justice of the above-named Court: 

Your Petitioner respectfully represents and shows: 

I. 

That he is a citizen of the United States and a duly enrolled citizen 
and member of the Creek Tribe or Nation of Indians in the State 
of Oklahoma, being of the degree of full blood Creek. 
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That, the respondent, Franklin K. Lane, is a eitizen of the United 
States, temporarily residing in the District of Columbia, and is an 
officer of the Government of the United States, being Secretary of the 
Interior in said Government and is sued as such. 

II. 

That your petitioner is the owner of the South Half of the North¬ 
east Quarter of Section Eleven (11), and East Half of the Northwest 
Quarter of Section Fourteen (I-1). Township Twelve (12) North, 
Range, fifteen (15) East, McIntosh County, being a part of 
2 the former Creek Nation area now in the State of Oklahoma. 

That your petitioner is the owner of said land in fee simple, 
] rtue of the same having been allotted and patented to him under 
due process of law as his part and parcel of the land of the Creek 
Nation and that your petitioner is in the exclusive and undisturbed 
use and possession of said land. 


III. 

That your petitioner under the provisions of law and his said own¬ 
ership and possession of said above described land, has the right to 
use. occupy and enjoy said lands and to derive all proper and lawful 
income therefrom and from the products thereof, including the right 
through himself or his lessee to prospect for and produce oil or gas 
therefrom. 

IV. 

That your petitioner has the exclusive right and privilege of select¬ 
ing the lessee and executing and delivering to such lessee, a lease 
providing for the exploration for and production of oil or gas from 
said lands, with the sole and only limitation that your petitioner 
having made his personal selection of such lessee and having executed 
such oil and gas lease to such person, the said respondent, the Secre¬ 
tary of the Interior, must inspect and under such rules and regula¬ 
tions as are authorized by law. approve or disapprove the terms of 
such lease for the sole and only purpose of protecting the lessor 
against any unfair or undue inffuences of the lessee or others, 
whereby an improvident or unfair or unreasonable lease 
3 might otherwise result, injurious to the best interests of the 
petitioner; and that said respondent, as such Secretary of the 
Interior, has no other or further rights, powers or duties. 

V. 

That your petitioner states that his said land is not in the immedi¬ 
ate vicinity of proven oil or gas territory or whereon oil or gas has 
been or is now being produced, but your petitioner believes that 
proper drilling, exploring for oil or gas will result in the discovery 
and producing of oil or gas in paying quantities upon his said land. 

Your petitioner further states that he and those whom he is sup¬ 
porting, are dependent upon said land and the products and income 
therefrom for their daily support and in pursuance of the desire of 
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the petitioner to obtain an income from said land, he has through 
himself and his agents, sought diligently for several months to con¬ 
tract with some competent person, who will sustain the necessary 
financial exj>enses for the drilling for oil or gas on said premises and 
will pay your petitioner a cash rental for said privilege and will 
from any production of oil or gas on said premises, pay your peti¬ 
tioner an additional proportion of such oil or gas as a royalty for the 
continued use of said premises. T hat after such long continued 
effort, your petitioner finally on the 29th day of .Tune 1915, was able 
to make such lease-contract with one W. S. Mowris, he being the 
only person found by the petitioner who would pav anv cash rental 
for said lease and incur the expense of drilling for oil and gas 
thereon and he being a person in every way suited and competent 
financially and by experience to undertake said lease-contract 

4 as a lessee, and fully carry out all the terms of such lease; and 
said V . S. Mowris is the person who your petitioner in the 

exercise of his personal right to select those with whom be may con¬ 
tract. has selected and does prefer and thereupon on the 29th day of 
-Tune 1915, your petitioner and said W. St. Mowris, ns lessor and 
lessee, did agree upon, enter into, execute and deliver an oil and gas 
lease on said above described land, a copy of which is hereto attached 
marked “Exhibit A” and made a part hereof, and as a part of said 
lease and in said “Exhibit A” are the affidavits of the lessor and lessee 
relating to bonus money and the application and affidavits of the 
lessee praying the Secretary of the Interior for the approval of said 
lease and containing the averments such affidavits required bv each 
and every provision of law and rule of said Interior Department, per¬ 
taining thereto, (save and except a compliance with the provisions 
of Regulation Five) of all the rules and regulations of the said Secre¬ 
tary of the Interior, pertaining to such oil and gas leases. 

That the said respondent. Secretary of the Interior, fails, refuses 
and neglects to consider or approve said lease and will not consider 
or approve the same for the sole and only reason that the said re¬ 
spondent holds that the said lessee is disqualified from leasing under 
said Regulation Five. 

VI. 

Your petitioner sets forth that Regulation Five of the Secretary 
of the Interior, pertaining to oil and gas leases, as hereinbefore 
stated, is as follows: 

5 Regulation Five.—“No person, firm or corporation will be 
allowed to lease within the territory occupied by the Five 

Civilized Tribes, for the purpose of producing oil or gas, more than 
forty-eight hundred acres in the .aggregate.” 

Your petitioner represents that the construction placed upon said 
Regulation Five, by the respondent is that the lessee shall not in 
the aggregate under such leases, have or hold directly or indirectly, 
more than forty-eight hundred acres of restricted lands of allottees 
of the Five Civilized Tribes. 

Your petitioner further represents that so considering and apply¬ 
ing said Regulation Five, the respondent refuses and will continue 
to refuse to consider or approve the aforementioned lease, made by 
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frw \V 9 Mowris for the reason that said W. S. 

cf «i»»i-« “!:rlr*,r.,!s ss 

5 -ii « nn tini,p lo refuse to consider whether or not tne 

your petitioner. 

VII. 


ii his clear legal right and as such, 

Your petitioner al 'f.^^Xv of the Interior to consider, pass 

• feW&yS £^T4 ”f t!= 

the right to select and determine the person with whom he may 
contract. 


VIII. 


Your petitioner avers that ff vour petitfonCT ^ 

of trade and destructne of the 1 •. J ev j^ } )y the Secre- 

well as the public welfare and is a regnlat 1 ,, nd in effec t, 

tary of the Interior. to him 

denies your petitioner the r | a ”^ ‘‘ d L"'rStrietTons upon his do- 

over Kid laS^ert^Setions pressed in 

th * petitioner thatthe.^ of said regu- 

lation five, limits and destro . g[dd i ea)!e rights and 

Indians, similarly situated, mi . limitations greatlv reduces 
privileges and by such res"et.ons and KmM*™*,**^ interests 

the amount of annual rental an . - privileges on 

;'»• '* "•f-f *8r;KSSftft^-5- a- >,T 

s X '::L ™.i "i:* aft ft s 

«**• c*rjf s± rsl „»■ 


„,1 tl. r g* ,,T.ve . complete 

and itstStnmlcrt priceand marketing of oil in the entire oil 
monopolN of the maiki t . monopoly so had, fostered 


monopoly of the » had, fostered 

fields in the Stated Oklahoma, 0i l Company, 

“ nd I>e a P eonorationT l limtlv aided, supported, made possible 
a corporal on) ^Vingent adherence to the provisions 

7 and penietiuitert '>> the .in -. f he Interl or, 

of said regulation ft'e. b> the ltepaiui ^ and ej . 

and that such monopoly not. only similarly sit- 

udiee of your petitioner, but to a»the^ monopoly and 

A KStSn'r^ 

bSXWd^ftSii'Ti* »i»«•» i-*-* lh " e,r0 ”’ 



5 


FRANKLIN K. LANE, SECRETARY, ETC. 

fhare ' V and h fnr 1 tl?„ t Pr ° dU H ed ’ *° ur P etitioner will have his royalty 
fll i ' . mt , ro - valt - v 0l1 - your petitioner has the right' to "a 

regulari^n” ^ ,narket - T! le continued enforcement of said 
regulation fhe, denies your petitioner the right to such free and 

unrestrifted market for his oil and limits him to such market as 
the said oil monopoly may see fit to accord him 

whTrL P r'° ner ?PT ntB t,mt ‘ he oil Produced in Oklahoma and 
nhich he hopes and believes may he produced under the lease afore- 

u P T ° T n h"id. is of intrinsic value, surpassed only 

field ',1 p ta,6S ¥ th . e Production of a very limited oil 

fiebl in the State of Pennsylvania, and that as compared with all 

other oil production in the United State*, the oil of Oklahoma, by 
reason of its proximity to market, freight rates and intrinsic value 7 
should command a price and your petitioner should he permitted to 
eu.ioy a price more than double that which said oil monopoly per¬ 
mits the owners of the oil. when produced, to obtain and en?ov 
V our petitioner recites that today the announced market 
price for which oil can he sold in Pennsylvania. Ohio, Tn- 
lows- dlana ’ I lnols ’ f-ouisiana, Texas and Oklahoma, is as fol- 


Oil Market Quotations. 


Pennsylvania 
North Lima . . 
South Lima.. 
Indiana. 

. . 35 

.88 

. .88 

Kan. <fc Okla. 

Corsicana light 
Electra . 

.40 

.45 

45 

. 78 

Henrietta .. . 

De Soto .... 

.45 

.50 

Illinois . 

.84 


Caddo (88 d.) 
Caddo (85 d.) 
Caddo (82 d.) 
Caddo crude ., 
Canada . 

.60 

.50 

.45 

. 1.28 



That said unjustly low price of Oklahoma Oil is the result of sai« 
monopoly. That said monopoly exists for want of greater competin 
pipe line and marketing facilities. That supporting oil acreage mu? 
he permitted to competitor or none such will enter the field an< 
capi ali Z e and construct competing pipe lines and appurtenance? 

1 hat said existing controlling company has secured and hold 
by ownership contract, affiliation and otherwise several hundra 
thousand acres of said present and probable oil producing area s< 
largely embracing the unrestricted acreage that there is no suffici’en 
opening for the entrance of competitors in transporting and market 
mg oil or gas, hence with the unrestricted acreage so controlled anc 
the said monopoly so protected against restricted acreage bv saic 
Regulation Five, there can he no open free and competitive markel 
and no fair price for Oklahoma Oil and therefore no fair return tc 
your petitioner and other such Indian land owners. 

Your petitioner avers that the market price above set out discrim- 


| 
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inates against the Oklahoma oil for the sole and only reason 
that the aforementioned oil monopoly is able to and does 
maintain such monopoly in restraint of trade and commerce, 
and thereby operates unjustly and unreasonably to the great loss 
of the land owners and oil producers of Oklahoma, and diminishes 
or destroys the value of your petitioner’s lease and of the oil that 
he believes will be produced therefrom. 

\ our petitioner further represents that as compared with the 
total acreage of land in the oil fields of Oklahoma, including the 
probable oil area, of which your petitioner’s land is a part, the re¬ 
stricted land over which the respondent may exercise his authority 
of approval of leases, is less than one-fourth of the entire area and 
that the said restricted lands are in small parcels like unto that of 
your petitioner, so scattered about and completely surrounded by 
more than three times as much acreage of unrestricted land, as 
to make all the burden of a limited market for leases fall upon 
said restricted lands so and on account of said regulation five, the 
general market value of lease on your petitioner’s and other such 
Indian lands is not more than two-thirds that of unrestricted lands 
of equal intrinsic value so and otherwise operating to the advantage 
of the unrestricted lands and to the damage of restricted lands, in¬ 
cluding the lands of your petitioner. That the provisions of said 
Regulation Five, as a measure of public welfare, cannot indirectly 
benefit your petitioner, thereby offsetting his personal loss for the 
reasons. First: The percentage of restricted land is so small as com¬ 
pared with the percentage of unrestricted land. Second: The mo¬ 
no] >olv that has grown up and does exist, destructive of the 
10 value of oil produced, is a denial of the right of your peti¬ 
tioner to have the benefit of unrestricted and open market 
for his property, and no authority is vested in the respondent to 
devise or promote policies of government, nor to levy their burdens 
upon your petitioner or other such Indians and in enforcing said 
Regulation Five, the said respondent is assuming legislative powers 
not vested in him, nor intended to be delegated to him by any law 
now existing. 

Your petitioner avers that there is left to the Secretary of the 
Interior, no other or further duties touching said lease and the 
matters involved herein, save and except to exercise his discretion 
by the approval or disapproval of said lease and in the exercise of 
such discretion, not to consider or to take into consideration said 
Regulation Five. 

Your petitioner further avers that by the terms of said lease he 
will receive One Hundred and Sixty Dollars cash rental for his said 
lands and thereafter from the date of approval, he will at the be¬ 
ginning of each year receive a like cash rental from the lessee and 
will have his said land dialled for the production of oil and gas, 
that the delay and refusal of the respondent as aforesaid causes him 
irreparable loss and damage for which he has no other adequate 
remedy in the ordinary course of law. 

Wherefore. Your petitioner prays the granting of a Writ of 
Mandamus under the seal of this court, directed to the said Secre- 
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tary of the Interior, demanding him forthwith to either approve 
or disapprove the certain oil and gas mining lease executed bv vour 
petitioner in favor of W. S. Mowris, on the 29th dav of June 1915, 
and that he further he directed in the exercising of said dis- 
i 1 (.letion of appro\al or disapproval to not consider or recognize 
as valid and subsisting, said Regulation Five, as hereinbefore 
set forth in full, and your petitioner asks for such other relief as 

may be just and right and in duty bound, this petitioner will ever 
pray. 

ANTY REYNOLDS, Petitioner. 

N. R. HASKELL, 

MOTT. MESERYE & WARD, and 
C. N. HASKELL, 

JAS. W. McNEILL, 

Attorneys for Petitioner. 


State of Oklahoma, 

Tulsa County , ss: 

An tv Reynolds, of lawful age, being first duly sworn upon his 
oath, deposes and says: That he is the relator named in the above 
and foregoing petition for a Writ of Mandamus; that he has read 
the said petition and knows the contents thereof, and states that 
the matters and things therein related are true in substance and 
fact and that he has signed the same as his free and voluntary act 
and deed. 

ANTY REYNOLDS. 


Subscribed and sworn to before me on this 20th dav of Julv, 1915. 
[seal.] E. J. BOWMASTER', 

Notary Public. 

My commission expires March 25, 1917. 


12 Petitioner's Exhibit A. 

Filed July 23, 1915. 

Form A. Series 1908.—Approved April 20, 1908. 11-18-14-10M. 

Amended February 6, and June 29, 1911. 

Oil and Gas Mining Lease L T pon Land Selected for Allotment. 

Creek Nation, Oklahoma. 

This indenture of lease, Made and entered into in quadruplicate on 
this 29th day of June, A. D., 1915, by and between Anty Reynolds, 
of Fame, Oklahoma, enrolled as a Full blood citizen of the Creek 
Nation, Roll No. 2752, party of the first part, hereinafter designated 
as lessor, and W. S. Mowris, of Tulsa, Oklahoma, party of the second 
part, hereinafter designated as lessee, under and in pursuance of the 
provisions of the Act of Congress approved May 27, 1908, (35 Stat. 
L. P. 312) witnesseth: 
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1. The lessor, for and in consideration of one dollar, the receipt 
whereof is acknowledged, and of the royalties, covenants, stipulations 
and conditions hereinafter contained, and hereby agreed to be paid, 
observed and performed by the lessee, does hereby demise, grant, 
lease, and let unto the lessee, for the term of ten years from the date 
of the approval hereof by the Secretary of the Interior, and as much 
longer thereafter as oil or gas is found in paying quantities, all the 
oil deposits and natural gas in or under the following described tract 
of land, lying and being within the county of McIntosh and State of 
Oklahoma, to wit: The south half (S. V 2 ) of the Northeast (N. E. 

Vi) Quarter of Sec. 11 and East half (E. V 2 ) of Northwest 

13 (N. \V. Vi) Quarter of Sec. 14, township 12 N., range 15 E. 

of the Indian Meridian, and containing 160 acres, more or 

less, with the exclusive right to prospect for, extract, pipe, store, and 
remove oil and natural gas, and to occupy and use so much only of 
the surface of said land as may reasonably be necessary to carry on 
the work of prospecting for, extracting, piping, storing, and removing 
such oil and natural gas, also the right to obtain from wells or other 
sources on said land by means of pipe lines or otherwise, a sufficient 
supply of water to carry on said operations, and also the right to use, 
free of cost, oil and natural gas as fuel so far as necessary to the de¬ 
velopment and operation of said property. 

2. The lessee hereby agrees to pay or cause to be paid to the Super¬ 
intendent of the Five Civilized Tribes. Muskogee, Oklahoma, for the 
lessor, as royalty, the sum of 12Vi per cent, of the gross proceeds of 
all crude oil extracted from the said land, such payment to be made 
at the time of sale or removal of the oil. And the lessee shall pay as 
royalty on each gas producing well three hundred dollars ]>er annum 
in advance, to be calculated from the date of commencement of utili¬ 
zation: Provided, however, in the case of gas wells of small volume, 
when the roc k pressure is one hundred pounds or less, the parties 
hereto may, subject to the approval of the Secretary of the Interior, 
agree upon a royalty, which will become effective as a part of this 
lease: Provided, further, That in case of gas wells of small volume, 
or where the wells produce both oil and gas or oil and gas and salt 
water to such extent that the gas is unfit for ordinary domestic pur¬ 
poses, or where the gas from any well is desired for temporary 

14 use in connection with drilling and pumping operations on 


adjacent or nearby tracts, the lessee shall have the option of 
paying royalties upon such gas wells of the same percentage of the 
gross proceeds from the sale of gas from such wells as is paid under 
this lease for royalty on oil. The lessor shall have the free use of gas 
for domestic purposes in his residence on the leased premises, pro¬ 
vided there shall be surplus gas produced on said premises over and 
above enough to fully operate the same. Failure on the part of the 
lessee to use a gas producing well, which cannot profitably be utilized 
at the rate herein prescribed, shall not work a forfeiture of this lease 
so far as the same relates to mining oil, but if the lessee desires to 


retain gas producing privileges, the lessee shall pay a rental of one 
hundred dollars per annum, in advance, calculated from date of dis¬ 
covery of gas, on each gas producing well, gas from which is not 
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marketed or not utilized otherwise than for operations under this 
lease. Payments of annual gas royalties shall he made within twenty- 
five days from the date such royalties become due, other royalty 
payments to he made monthly on or before the 25th day of the month 
succeeding that for which such payment is to be made, supported 
by sworn statements. 

3. Until a producing well is completed on said premises the lessee 
shall pay, or cause to be paid, to said Superintendent for the Five 
Civilized Tribes, Muskogee, Oklahoma, for lessor, as advanced 
annual royalty, from the date of the approval of this lea*?, fifteen 
cents per acre per annum, annually, in advance for the first and sec¬ 
ond years; thirty cents per acre per annum, annually, in advance, 

for the third and fourth years; seventy-five cents per acre 
15 per annum, annually, in advance, for the fifth year; and one 

dollar per acre per annum, annually, in advance, for each suc¬ 
ceeding year of the term of this lease; it being understood and agreed 
that such sums of money so paid shall he a credit on stipulated royal¬ 
ties, and the lessee hereby agrees that said advance royalty when paid 
shall not Ik? refunded to the lessee lx?cause of any subsequent surren¬ 
der or cancellation thereof; nor shall the lessee be relieved from its 
obligation to pay said advance royalty annually when it becomes due, 
by reason of any subsequent surrender or cancellation of this lease! 

4. The lessee shall exercise diligence in sinking wells for oil and 
natural gas on land covered by this lease and shall drill at least one 
well thereon within one year from the date of approval of this lease 
by the Secretary of the Interior, or shall pay to the said Superin¬ 
tendent for the Five Civilized Tribes, Muskogee, Oklahoma, for the 
use and benefit of the lessor, for each whole year the completion of 
such well is delayed after the date of such approval by the Secretary 
of the Interior, for not to exceed ten years from the date of such 
approval, in addition to the other considerations named herein, a 
rental of one dollar per acre, payable annually; and if the lessee shall 
fail to drill at least one well within any such yearly period and shall 
fail to surrender this lease by executing and recording a proper re¬ 
lease thereof and otherwise complying with paragraph numbered 7 
hereof on or before the end of any such year during which the com¬ 
pletion of such well is delayed, such failure shall be taken and held 

as conclusively evidencing the election and covenant of the 
16 lessee to pay the rental of one dollar per acre for such year 

and thereupon the lessee shall be absolutely obligated to pav 
such rental. The failure of the lessee to pay such rental before the 
expiration of fifteen days after it becomes due at the end of any 
yearly period, during which a well has not been completed as pro¬ 
vided herein, shall be a violation of one of the material and sub¬ 
stantial terms and conditions of this lease, and because for cancella¬ 
tion of such lease under paragraph numbered 9 hereof; but such 
cancellation shall not in any wise operate to release or relieve the 
lessee from the covenant and obligation to pay such rental, or any 
other accrued obligation. The lessee may be required by the Secre- 


2—2904a 
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tury of the Interior, or by such Olliccr as may be designated by him 
for the purpose to drill and mierate wells to offset wells on adjoining 
tracts, and within three hundred feet of the dividing line, or in case 
ot tats wells lessee may have the option, in lieu of drilling offset wells 

° r.' T V ,, ."., equ ?i to l, 1 ' 6 royalties which would accrue on each 
vel to be offset if said wells had ken drilled and were being oiier- 
ated on the land described herein and in accordance with the terms 

,111 n i' S u ,'" "stood and agreed by the parties hereto that offset 
wells shall be drilled, or royalty paid in lieu of drilling, within ten 
days after the lessee is notified to do so, and failure to comply with 

such requirement shall constitute a violation of one of the substantial 
terms ot this lease. . 

5 The lessee shall carry on development and operations in a work¬ 
manlike manner, commit no waste on the said land and sutler none 
to be committed upon the portion in his occupancy or use take 
good care of the same and promptly surrender aiid return the 
premises upon the termination of this lease to lessor or to 
whomsoever shall he lawfully entitled thereto, unavoidable casualties 
excepted; shall not remove therefrom any buildings or permanent im¬ 
provements erected thereon during the said term by the said lessee, 
but said buildings and improvements shall remain a "part of said land 
and become the property of the owner of the land as a part of the 
consideration for this lease, excepting tools, derricks, boilers, boiler 
houses, pipe lines, pumping and drilling outfits, tanks, engines and 
machinery, and the casing of all dry or exhausted wells which shall 
remain the property of the lessee, and may be removed at any time 
prior to sixty days after the termination of the lease by forfeiture or 
otherwise; and shall not permit any nuisance to be maintained on the 
premises under lessee’s control, nor allow any intoxicating liquors 
to be sold or given away for any purposes on such premises; shall not 
use such premises for any other purpose than those authorized in the 
lease; and before abandoning any well shall securely plug the same 
so as effectually to shut off all water from the oil-luring stratum, or 
in the manner required by the laws of the State of Oklahoma. 

(). 1 he lessee shall keep an accurate account of all oil-mining oper¬ 
ations, showing the sales, prices, dates, purchases, and the whole 
amount of oil mined or removed; and all sums due as royalty shall 
be a lien on all implements, tools, movable machinery, and all other 
personal chattels used in operating said property, and also upon all 
of the unsold oil obtained from the land herein leased, as security 
for payment of said royalty. 

18 7. The lessee may at any time, by paying to the Superin¬ 

tendent for the Five Civilized Tribes, Muskogee, Oklahoma, 
all amounts then due as provided herein and the further sum of one 
dollar, surrender and cancel this lease and be relieved from all fur¬ 
ther obligations or liability thereunder: Provided, if this lease has 
l>een recorded lessee shall execute a release and record the same in 
the proper country recording office: Provided, further, in event re¬ 
strictions aie remoxed from all leased premises, the lessee mav sur¬ 
render all the undeveloped portion thereof, by paying the lessor all 
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amounts then due and the further sum of one dollar, which sur¬ 
render shall not affect the terms hereof as to each producing well 
and ten acres of said premises as nearly in square form as possible 
next contiguous to and surrounding each of said wells, and execute 
and record a cancellation of premises surrendered. 

8. 1 his lease shall be subject to the regulations of the Secretary 
of the Interior, now or hereafter in force, relative to such leases, ail 
°f 'vhicli regulations are made a part and condition of this lease: 
Provided, however, that no regulations made after the approval of 
this lease, affecting either the length of term of oil and gas leases, 
the rates of royalty or payment thereunder, or the assignment of 
leases, shall operate to affect the terms and conditions of this lease. 

0. I pon the violation of any of the substantial terms and condi¬ 
tions of this lease the Secretary of the Interior (or lessor, in event 
restrictions are removed as provided in paragraph 12 hereof) shall 
have the right, at any time after thirty days’ notice to the 
10 lessee specifying the terms or conditions violated, to declare 
this lease null and void, and the lessor shall then be entitled 


and authorized to take immediate possession of the land. 

10. Before this lease shall be in force and effect the lessee shall 
furnish a bond with responsible surety to the satisfaction of the 
Secretary of the Interior, and such further bond or bonds as may 
be required by said Secretary, conditioned for the performance of 
this lease, which bond shall be deposited and remain on file in the 
Indian office. 

11. Assignment of this lease or any interest therein may be made 
with the approval of the Secretary of the Interior, it being under¬ 
stood that to secure such approval the proposed assignee need only 
be qualified to hold such a lease under the rules and regulations, 
and furnish a bond with responsible surety to the satisfaction of the 
Secretary of the Interior, conditioned for the faithful performance 
of the covenants and conditions of this lease. 

12. In event restrictions on alienation shall be removed from all 


the leasehold premises described above, this lease shall be released 
from the supervision of the Secretary of the Interior, such release to 
take effect without further agreement, from the date such restric¬ 
tions are removed, and thereupon the authority and power delegated 
to the Secretary of the Interior as herein provided shall cease, and 
all payments required to be made to said Superintendent for the 
Five Civilized Tribes, Muskogee, Oklahoma, shall thereafter be made 
to lessor or the then owner of said lands in person or be deposited 
to the credit of said lessor or his assigns at the Eufaula National 
Bank of Eufaula, Oklahoma, or at such other place as the 
20 said lessor or his assigns may from time to time designate 
in writing, and changes in regulations thereafter made by 
the Secretary of the Interior applicable to oil and gas leases shall not 
apply to this lease. 

13. Each and every clause and covenant in this indenture shall 
extend to the heirs, executors, administrators, successors, and law¬ 
ful assigns of the parties hereto. 

14. In witness whereof, the said parties have hereunto subscribed 


* 
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their names and affixed their seals on the dav and vear first above 
mentioned. 

ANTY REYNOLDS, [seal.] 

W. S. MOWRIS. [seal.] 

Attest: 


Two witnesses to execution by lessor: 
IIOMER P. LEE, 

P. 0. Tulsa, OJcla. 
ALDACE DONOIIO, 

P. 0. Tulsa, Okla. 

Two witnesses to execution bv lessee: 
L. E. IIASKELL, 

P. O. Tulsa, Oklahoma. 
C. N. HASKELL, 

P. 0. Tulsa, Oklahoma. 


State of Oklahoma, 

County of Tulsa, ss: 

Reforo me, a Notary Public in and for said county and State, on 
this 20th day of June. 1015. personally appeared Antv Reynolds, to 
me known to be the identical person who executed the within 
21 and foregoing lease, by mark, in my presence and in the 
presence of-,-, as witnesses, and acknowl¬ 

edged to me that he executed the same as his free and voluntary act 
and deed for the uses and purposes therein set forth. 

[seal.] E. J. BOWMASTER, 

Notary Public. 

My commission expires Meh. 25, 1017. 

Department of the Interior, 

Office of the Superintendent for the Five Civilized Tribes. 


Muskogee, Okla.,- . 191 -. 

The within lease is forwarded to the Commissioner of Indian 

Affairs with recommendation that it l>e-. See my report of 

even date. 


Superintendent. 


Department of the Interior. 

Office of Indian Affairs. 

Washington, D. C.,- , 191-. 

Respectfully submitted to the Secretary of the Interior, with 
recommendation that it be-. 


Commissioner. 
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22 Department of the Interior. 

Washington, D. C.,-, 191-. 


Secretary of the Interior. 

Filed in the Office of the Superintendent for the Five Civilized 
Tribes this — day of-, 191-, at-o’clock — m. 

By-. 

Advance royalty Received $-. 


Affidavits of Indian Lessor and Lessee, Proof of Bonus, and No 

Development. 

(Must in all cases be properly executed and accompany Lease 
when filed.) 


State of Oklahoma, 

County of Tulsa, ss: 

I, Antv Reynolds, of Fame, Oklahoma, being first duly sworn 
according to law. state upon oath that 1 am more than 21 years of 
age, and that under the (late of June 29th, 1915, I made an Oil and 
Gas Mining Lease with W. S. Mowris, covering 100 acres; that said 
lease was read over carefully and explained to me at the time 
23 I signed same, and I understand the nature, contents, and 
effect thereof; that I made said lease in good faith for the 
purposes therein specified, and now join in the application of the 
lessee for its approval by the Secretary of the Interior. 

I further swear that, other than the terms of the lease described, 
the only contract, agreement, or understanding between myself and 
the lessee covering additional payments made or to be made as 
bonus money, or any other consideration, is as follows: 

One hundred and sixty dollars ($100.00) as bonus, of which 
amount I acknowledge the receipt of $30.00, the balance, if any, 
payable when lease is approved, and the following additional agree¬ 
ment : 


I further state that T have satisfied myself as to the value of this 
lease, and believe that the amount of bonus offered me as above in¬ 
dicated was reasonable and proper at the date the lease was executed 

ANTY REYNOLDS. 


Witnesses to Mark: 
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(Where Lessor does not speak English, Interpreter must sign and 
be sworn to correctness of inteq)retation.) 

Speaks English. 

(Signature of Interpreter.) 

Subscribed in my presence and sworn to before me this ’29th day 
of June, 1915. In connection therewith, I certify that the above 
affidavit was fully explained to the Indian Lessor, and \ am satisfied 
said lessor fully understands the nature of the lease re- 
24 ferred to. 

[seal.] BENJAMIN C. CONNER, 

United States (Commissioner, Eastern 

District of Oklahoma. 

(a) Affidavit of Indian lessor should be sworn to before a United 
States Commissioner, Indian Superintendent, Local Representative 
Union Agency, County or District Judge, Federal Judge or Clerk 
of federal Court. \\ here leases are executed by guardians under 
order of Court, affidavit of lessor may be executed before a notary 
public. 

I, M . S. Mowris, of Tulsa, Okla., being first duly sworn accord¬ 
ing to law, state upon oath that I am the lessee or the duly author¬ 
ized agent of the lessee in the above-descril>ed lease; that T know 
of my own personal knowledge that the only bonus to be paid for 
the execution of said lease, directly or indirectly, by the lessee to 
the lessor or to any one for him is $160.00. of'which $30.00 has 
been paid, and $130.00 payable when approved, and that the other 
agreement is precisely as stated by tbe lessor above; that there has 
been no operations or drilling for oil or gas bv the lessee or any 
one for him upon said premises included in said described lease. 
And That Said Lease Will Re Completed Under the Rules of the 
Secretary of the Interior without unnecessary Delav, except as to 
Rule Five (5). 

W. S. MOWRIS. 

Subscribed and sworn to before me this 29th dav of June, 1915. 
[seal.] BEULAH A. HULL, 

Notary Public. 

My commission expires M’ch 30, 1918. 


25 Form B, Series of 1908.—One copy to accompany and be 

filed with each lease. 5-7-15—2M. 

Application for Approval of Oil and Gas Mining Lease. 

To the Secretary of the Interior: 

W. S. Mowris, of Tulsa. Okla.. hereinafter designated as the appli¬ 
cant, hereby applies to have approved the accompanying lease em¬ 
bracing 160 acres of land allotted to Antv Reynolds, of Fame. 
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Okla., a citizen of the Creek Nation, and agrees that this application 
shall be considered a part of the lease so described. 

The applicant solemnly swears that the lease, for which approval 
is requested, is taken in good faith in the interest and for the ex¬ 
clusive benefit of the applicant, and not for speculation or transfer, 
or as agent for, or in the interest or for the Ixmefit of, any other 
person, corporation or association; that no other person, corporation, 
or association has any interest, present or prospective, directly or 
indirectly, therein, and that there is no understanding or agree¬ 
ment, expressed or implied, by which the land leased, or any in¬ 
terest in or under the lease by working or drilling contract or other¬ 
wise, is to be used, sublet, assigned, or transferred, without the con¬ 
sent of the Secretary of the Interior, first obtained, but that it is 
taken for the purpose of operation and development under the 
direction, supervision and control of the applicant, except as herein 
stated. 

Names of person, Corporation or Association with whom Applicant 
is interested: 


Names of person, corporation 

or associaton with whom Post-office address, 

applicant is interested. 


26 Affiant states that oil and gas lease held by himself in per¬ 

son and by corporation in which he is interested in the Five 
Civilized Tribes, including this 160 acres will exceed forty-nine 
hundred acres. 

The applicant hereby states that his general business experience 
for the past five years has been as follows: 


Oil and Gas Production. 

The Applicant’s financial condition at this time is about $50,- 
000.00 in excess of liabilities. 

It is further stated that the Applicant’s resources are as folllows: 
Oil and Gas leases and stock in companies in oil and gas 


business of a value of about. $70,000 

Available cash.. 5,000 


Oil and Gas Properties. 

And that he has available at least $5,000.00 for the development 
of the land covered by said lease. 

Where the applicant is a corporation, it hereby shows that at this 
time it has $— paid up capital and $— in its treasury available 
for oil and gas operations. 

It is hereby agreed that on the issue, transfer or cancellation of 
stock of corporations, or changes in officers, prompt reports will be 
made thereof as required by the regulations. 

The books and accounts of the applicant covering the business to 
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be carried on under this lease, if approved, will be kept at Tulsa, 
Okla., in the custody of himself. 

The applicant agrees that the money deposited with the Super¬ 
intendent of the Five Civilized Tribes as the first year’s ad- 
27 vance royalty under said lease shall be and become the prop¬ 
erty of the lessor it the lease be disapproved because of the 
lessee's failure to meet the requirements of the law or the regulations 
of the Department of the Interior applicable thereto or because of 
any other fault or defect chargeable to the lessee. 


References: 

Oil Well Supply Co., Tulsa, Okla. 

J. E. Crosby, Tulsa, Okla. 

Exchange National Rank. Tulsa, Okla. 

Executed this 29th day of June, 1915, at Tulsa, Tulsa, Co. Okla. 


W 


S. 


MOWRIS. 


Before me. a notary public in and for the County of Tulsa, State 
of Oklahoma, personally appeared W. S. Mowris, who, being first 
duly sworn according to law, deposes and says that the foregoing 
application was signed by proper authority and in good faith for 
the purpose therein stated and that the statements made therein 
are true as he verily believes. 

BEULAH A. HULL, 

Notary Public. 

My commission expires Mch. 30, 1918. 


Affidavit. 


State of Oklahoma, 

County of Tulsa , ss: 


I, W. S. M owris. of Tulsa, Oklahoma, the undersigned, upon oath 
state that 1 am an individual oil producer, and not personally, nor 
as a stockholder, nor otherwise interested in any company 
28 in any manner doing an interstate pipe line business, nor 
in any manner connected or interested with, or in, any per¬ 
son, firm or corporation engaged in an interstate pipe line business. 

It is further stated that I hold approved leases on restricted In¬ 
dian land, inclusive of one lease, containing One hundred and sixty 
acres (property of Anty Reynolds) on which 1 am filing herewith 
stipulations: in the amount of about Forty-nine hundred acres. 

W. S. MOWRIS. 

Subscribed and sworn to before me this 29th day of June, 1915. 

BEULAH A. HULL, 

Notary Public. 

My commission expires March 30, 1918. 
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Rule to Show Cause. 

Filed July 22, 1915. 

* * * * . * % * 

Now on this 22nd day of July, 1915, upon consideration of the 
petition this day filed herein, it is ordered that the respondent show 
cm.se on or before tile 2nd day of August, 1915, why the writ of 
mandamus should not issue as prayed in said petition, provided a 
copy of tins order be served on him two clear days before said date. 

J. HARRY COVINGTON, 

Chief Justice. 


29 


Return to Rule to Show Cause. 
Filed July 29, 1915. 


Comes now Franklin K. Lane, Secretary- of the Interior, respond¬ 
ent in the above-entitled action, and in return to the rule to show 
cause herein issued, says: 

That under existing law, a full blood Indian of the Creek tribe or 
nation, such as relator in his petition described himself to be mav 
not lawfully and effectually lease his land for oil, gas, or other mining 
purposes for a period of more than five rears, except with the ap¬ 
proval of the Secretary of the Interior, under rules and regulations 
provided by the Secretary of the Interior, and not otherwise; that 
the existence of necessity for or the wisdom of the requirements of 
any such rule and regulation governing the execution and approval 
of any such lease is wholly and exclusively a matter committed to 
the Secretary of the Interior and involves the exercise of his judg¬ 
ment and discretion; and as such is not controllable bv anv court 
either of law or equity. 

That the matter of approving or disapproving such a lease, when 
the same shall have been submitted to him for his consideration, is 
wholly discretionary, involving his judgment and not the judgment 
of another, as to whether the interest of the Indian will be better sub¬ 
served by his approval or disapproval thereof, for any reason or 
reasons that seem to him good and sufficient: and that his judgment 
therein is not reviewable by any court, nor is his action in thus 
exercising his judgment to lie limited or controlled in the 
30 manner and to the extent sought by relator in this pro¬ 
ceeding. 

But that as matter of fact he has not failed, refused, or neglected 
to consider or approve the lease described in relator’s petition, for the 
reason that no such lease has been submitted to him for his consid¬ 
eration. and he has no knowledge thereof, save as in relator’s petition 
informed, except that he is informally advised by the Office of In¬ 
dian Affairs that said office, upon investigation since the filing of the 
petition herein, lias ascertained that such a lease has been filed in the 

3—2904a 
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office of the Superintendent for the Five Civilized Tribes at Mus¬ 
kogee, Oklahoma, and has not vet been acted upon by that officer; 
that in the due and orderly course of administration and in the 
manner provided by the regulations thereto relating, such leases are 
first considered by said Superintendent and are by him recommended 
for approval or disapproval; are then transmitted to the Commis¬ 
sioner of Indian Affairs for his consideration bv way of review of 
the Superintendents recommendation and action; and are not, 
until thus acted upon in the manner and course aforesaid, sub¬ 
mitted to the respondent for final action thereon; that relator’s lease 
described in said petition is not now pending before the respondent 
for approval or disapproval; that if and when said lease shall reach 
respondent for approval or disapproval, what action will be taken by 
respondent thereon in the exercise of the discretion committed to him 
by law. he is wholly unable at this time to state. 

That as to all the allegations of relator’s petition contained in 
paragraph 8 thereof, as to the effect and operation of rule 5, 
31 respondent is advised that all of said averments are mere con¬ 
clusions and are matters improperly introduced into said peti¬ 
tion and which could not, even if true, he made the basis of the issu¬ 
ance of a writ of mandamus, as prayed for. and that he is not there¬ 
fore required to plead or answer to the same but is not hereby to be 
understood as admitting the truth of said averments. 

Wherefore, having made complete return to the rule herein issued, 
he prays that the same may l»e discharged and that the ]>etition may 
be dismissed with his reasonable costs, and that he be permitted to go 


hence without day. 


FRANKLIN K. LANE, 
Secretary of the Interior. 


PRESTON C. WEST, 

Solicitor for the Deportment of the Interior. 
C. EDWARD WRIGIIT, 

Assistant Attorney. 


District of Columbia, ss: 

Franklin K. Lane. Secretary of the Interior, being first duly sworn, 
says that he has read over the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
set forth he is informed are true and he believes them to be true. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

Subscribed and sworn to this 28" day of July, 1015, Before me; 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 
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32 


Demurrer. 


Filed August 2, 1915. 

******* 

Comes now the rein tor by his counsel and demurs to the respond¬ 
ent s response to his petition and says that same is had in substance. 

JAMES W. McNETLL, 
Attorney for Petitioner. 


Note. Among the points of law to he argued in support of the 
foregoing demurrer are the following: 

First, that the power of the Secretary of the Interior to make and 
enforce rules and regulations is not an arbitrary power as alleged in 
said return and the question of the power of the Secretary of the 

Interior to make and enforce any such rule or regulation is a iudicial 
question. 

Second, that Rule 5 alleged in relator’s petition which relator 
states the respondent will enforce in passing upon the lease involved 
in this cause is wholly beyond the power and legal authority of the 

k e( retar\ of the Interior to make or enforce for the following reasons 
to-wit: 

(a) Section 2 of the Act of Congress approved May 27th. 1908. 
under the pretended authority of which said Regulation 5 was made, 
if construed as authorizing the making of such regulation, is repug¬ 
nant to Article 5 of the Amendments of the Constitution of the 
United States and deprives the relator and other members of the 

five civilized tribes of Indians, whose allotments are re- 
33 strieted, of liberty and property without due process of law 
in that said statute permits all members of said civilized 
tribes, from whose lands the restrictions have been removed, to lease 
their said lands for oil and gas mining purposes to whomsoever they 
may see fit. thereby discriminating against the restricted Indians 
who, by provisions of Rule 5 are prohibited from leasing to any per¬ 
son or corporation owning as much as 4,800 acres of oil and gas leases 
upon restricted lands of members of the five civilized tribe* 

(b) Said Act of M av 2< th, 1908 does not authorize the Secre¬ 
tary of the Interior to make or enforce any rule or regulation limit¬ 
ing the market of the relator and other restricted members of the 
five civilized trilies for their oil and gas leases and does not author¬ 
ize or impower the Secretary of the Interior to make or enforce any 
rule such as Regulation 5 limiting the class of persons with whom 
such Indians may deal. 

(c) Said Regulation 5 is repugnant to Section 2 of the original 
Creek Agreement (31 skat, at L 861) which provides for the allot¬ 
ment in severalty of the lands of the Creek Nation among the mem¬ 
bers thereof so a* to give each an equal share therein as nearly as 
may be, which Act of Congress evidences the congressional intent 
that each allottee shall enjoy equal rights to all benefits growing out 
of the ownership of his land, including the right to produce and 
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market the oil and gas thereunder unhampered by *anv terms or 
conditions not imposed upon all other allottees of such tribe. 

(d) Said Regulation 5 is in unlawful restraint of trade in that 
the same arbitrarily excludes from taking oil and gas leases 
34 from restricted Indians of the five civilized tribes, all per¬ 
sons and corporations excepting only those owning less than 
4800 acres of such leases, thereby limiting the market of such In¬ 
dian citizens for such leases and for the oil and gas produced there¬ 
from. . . T A . 

Third, that while the discretion of the Secretary of the Interior 
may not he controlled bv the courts, the courts ha\e jurisdiction, to 
require of the Secretary of the Interior to exercise his discretion 
upon the merits of the lease submitted by the relator and the re¬ 
lator is entitled to have the Secretary of the Interior exercise his dis¬ 
cretion upon the merits of such a lease unaffected b\ the considera¬ 
tion of Regulation 5. the making and enforcing of which is not 
within the discretionary powers of the Secretary of the Interior. 

Fourth, that if said oil and gas lease has not been seen by the 
Secretary of the Interior personally as alleged in his return.^ that 
fact is wholly immaterial and constitutes no defense to relator s pe¬ 
tition for the reason that the relator has long since done all that it 
was possible for him to do to secure the consideration of said lease 
by the respondent and that the possession of such lease by any sub¬ 
ordinate of the respondent, including the superintendent of the five 
civilized tribes at Muskogee. Oklahoma, is in fact and in law the 
po «« 0 «ion of the respondent himself and in view of the fact that the 
respondent in practice applies Rule 5 and refuses to consider upon 
the merits all the leases coming within the purview thereof and in 
his return in this case asserts his power and authority to enforce 
snid rule and regulation and denies the pirisdiction of the 
35 court to require him to consider the merits of leases made in 

violation thereof. , . .. , 

Fifth, that the matters and things set forth in said response do 

not in law constitute a good defense to relator's petition. 

Messrs. Fre«ton C. West and C. Fdw. Wright, Attorneys for Respond¬ 
ent. Interior Department. M asliington, D. C. 

Gentlemen: A" on will please take notice that on Monday, the 
second day of August. 1015. at. ten o’clock A. M.. or ns soon there¬ 
after as practical, the undersigned, as attorney for petitioner, will 
call up for hearing in the Supreme Court of the District of Columbia 
his demurrer to the Return of the Secretary of the Interior in this 

cause * JAMES W. McNEILL, 

Attorney for Petitioner. 

Sendee of the foregoing notice is acknowledged this 31st day of 

July, 1915. PRF.STON C. WEST, 

Solicitor for Deportment of Interior, 

Attorney for Respondent. 
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Supreme Court of the District of Columbia. 


Monday, August 2nd, 1915. 

Session resumed pursuant to adjournment, Hon. J. Harry Cov¬ 
ington, Chief Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys of 
record; whereupon, for good cause, the hearing on the Rule to Show 
Cause herein, is hereby continued to and including the 7th dav of 
October 1915. 


Exhibit “B.” 

Filed August 2, 1915. 

Regulations of April 20, 1908, Re-promulgated June 20, 1908, and 

Sxibseq u en t A m en dm ents. 

(Revised to May 1, 1912.) 

Governing Leasing of Lands and Removal of Restrictions of Mem¬ 
bers of the Five Civilized Tribes. 

******* 

Oil and Gas and Other Mineral Leases. 

How to Procure Approval of a Lease. 

* * * * * * * 

5. No person, firm, or corporation will be allowed to lease, within 
the territory occupied by the Five Civilized Tribes, for the 
37 purpose of producing oil or gas, more than 4,800 acres of 
land in the aggregate. 

******* 

14. When a lessee fails to furnish, within the time specified, papers 
necessary to put his lease and bond in proper form for consideration, 
the Indian agent at Union Agency is directed to forward such lease 
immediately for disapproval. 

♦ ♦♦♦♦♦♦ 

C. F. LARRABEE, 

Acting Commissioner of Indian Affairs. 
Department of the Interior, Washington, D. C., April 20, 1908. 
Approved: 

JAMES RUDOLPH GARFIELD, Secretary. 
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Stipulation. 

Filed October 27, 1915. 

******* 

It is stipulated and agreed by and between the parties to this cause 
by their respective attorneys, as follows: 

That the petitioner may amend the Second Paragraph of his Orig¬ 
inal Petition filed in this cause on the 22 day of .July 1915, by in¬ 
serting after the words “Creek Nation” in line 12 of said paragraph, 
the following: “by patents duly executed. April 4, 1903, ap- 
38 proved May 8" 1903, and delivered July 15, 1903.” 

Cl I AS. X. HASKELL, 

NORMAN R. HASKELL, 
JAMES \V. McNETLL, 

Attorneys for the Petitioner. 
PRESTON C. WEST. 

C. EDWARD WRIGHT, 

Attorneys for the Respondent. 

It is by the Court this the 27th day of October. 1915, ordered that 
the above Stipulated amendment be and the same is hereby allowed. 

WENDELL P. STAFFORD. Justice. 


Supreme Court of the District of Columbia. 

Wednesday, October 27th. 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Come now the parties hereto bv their respective attorneys of 
record, and thereupon, pursuant to the stipulation of said attorneys 
filed this day leave is granted petitioner to amend his petition in- 
stanter, by inserting after the words—“Creek Nation.” in line twelve 
of the second paragraph, the following: “by patents duly executed, 
April 4. 1903—approved Mav 8th 1903. and delivered July 
39 15th 1903.” 

Whereupon this cause comes on to be heard on the petition, 
the rule to show cause issued, the answer of respondent and the de¬ 
murrer thereto, and is argued and submitted to the court. Upon 
consideration whereof it is ordered that the demurrer be overruled, 
that said rule to show cause be. and the same is hereby discharged 
and the petition dismissed. Further it is considered that the re¬ 
spondent recover of the petitioner, the costs of his defense to be taxed 
by the clerk and have execution thereof. 

From the foregoing the petitioner by his attorney in open court, 
notes an appeal to the Court of Appeals, whereupon the penalty of a 
bond for costs is hereby fixed in the sum of One Hundred Dollars 
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($100.00), with leave to deposit the sum of Fifty Dollars with the 
clerk, in lieu of such bond. 


Memorandum. 

October JO, 1915.—$.)0 deposited as security for costs. 


40 Assignment of Errors. 

Filed November 10, 1915. 

******* 

Comes now the petitioner and assigns error in the record and pro¬ 
ceedings of the Supreme Court of the District of Columbia in the 
above entitled cause, as follows, to wit: 

I. 

The Court erred in overruling the Delator’s demurrer to the Re¬ 
spondent’s return to the rule to show cause. 

II. 

The Court erred in discharging the rule to show cause and dis¬ 
missing the Relator’s petition. 


III. 

The Court erred in not construing Section 2 of the Act of Congress 
approved May It, 1908 (35 Ktat. L. 312) as imposing upon the 
Secretary of the Interior the mandatory duty to consider upon the 
merits the petitioner’s oil and gas lease to W. S. Mowris, and as con¬ 
ferring upon the petitioner and all other restricted Indians of the 
Five Civilized Tribes the clear legal right to have the Secretary of 
the Interior exercise his discretion upon the merits of any oil and gas 
leases upon their respective allotments, which they may see fit^to 
submit to him for his consideration. 


IV. 

The Court erred in not holding Regulation 5 of the Interior De¬ 
partment, set forth in the petition, and under which the respondent 
refuses to consider said lease for approval or disapproval upon 
41 its merits, to be repugnant to said Section 2 of the Act of 
May 27, 1908, in that the said regulation undertakes to 
qualify and limit the unrestricted market of the allottee for his oil 
and gas leases, which is recognized by said statute, by denying the 
right of the restricted allottee to lease his allotment for oil and gas 
mining purposes to any person, firm or corporation holding forty- 
eight hundred acres or more of such leases. 
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V. 

Tlie Court erred in not holding said Regulation 5 to be repug¬ 
nant to Section 2 ot the Act of Congress commonly known as the 
Original Creek Agreement (31 Stat. L. 8(11), and other legislation 
under which the lands of the Five Civilized Tribes were allotted, in 
that the said legislation clearly contemplates equality in the enjoy¬ 
ment by the individual allottees of all rights and benefits incident 
to the ownership of their several allotments, and said regulation 
undertakes to limit and restrict the market of a part only 'of such 
allottees, \iz., those allottees upon whose allotments restrictions were 
continued in force by said Act of May 27, 1908. 


VI. 

The Court erred in not holding said Regulation 5 to be void as 
an usurpation of legislative power. 

VII. 

The Court erred in not holding said Regulation 5 to he repug¬ 
nant to that clause of the Fifth Amendment to the Constitution of 
the l nited States, declaring that no person shall be deprived 
42 of life liberty or property without due proves of law, in this 
to wit: 

1. That the enforcement of said Regulation 5, in the administra¬ 
tion of said Act of May 2<, 1908, makes an arbitrary and unwar¬ 
ranted discrimination between the several classes of Indian citizens 
of the Five Civilized Tribes, over whose lands the guardianship of 
the United States and the jurisdiction of Congress existed at the time 
of the passage of said Act of May 27. 1908, by allowing to inter¬ 
married whites, freedmen. and mixed blood Indians having less 
than one-half Indian blood, a free and unrestricted market for oil 
and gas leases upon all of their respective allotments, and by allow¬ 
ing to mixed-blood Indians having one-half, or more than one-half 
and less than three-quarters Indian blood, a free and unrestricted 
market for such leases upon all of their allotments, except home¬ 
steads, while denying to all allottees of three-quarters or more Indian 
blood (to which class this petitioner belongs) such free and unre¬ 
stricted market for their oil and gas leases, and restricting them to 
the market remaining after arbitrarily excluding and disqualifying 
as lessees all persons, firms and corporations holding forty-eight hun¬ 
dred acres or more of oil and gas leases upon restricted lands of the 
Five Civilized Tribes, and likewise limiting and restricting the 
market of allottees of one-half, or more than one-half and less than 
three-quarters Indian blood, for such leases upon their homestead 
allotments: and bv reason of such unwarranted and arbitrarv dis- 
crimination between the classes aforesaid and against the class to 
which this petitioner belongs, the classes so discriminated 
43 against are denied the equal protection of the laws of the 
United States. 

2. The petitioner and other allottees of restricted Indian lands, 
having been denied the right to alienate or lease such lands for oil 






25 


FRANKLIN K. LANE, SECRETARY, ETC. 

and gas mining; purposes without the approval of the Secretary of 
the Interior bv legislation parsed after (lie vesting of their respec tive 

\rt*u,v 2 - n, X e Ul ‘t'r «II«tmen. s g (MoiT^d 7 , 

Stat I 1 144’l4-, i ’;!" d Sei tlo,,s , 1!) i,n d 20, Act, April 26, 1906, 34 
tl oh. it ‘ ’ 1 the - v are <*eprived, without due process of law of 

ti er liberty and property, to wit, the right to save and market the 

sh ,IM 77 underlying their respective allotments before the same 
■ hall lie lost to them through wells on adjacent lands, by the arbi- 
trari refusal of the Secretary of the Interior, under Regulation 5 to 
consider, as a private individual would do, whether or not tlX prm 
posed leases are advantageous to such Indian wards, for no other 
leuson than that the proposed lessee owns forty-eight hundred acres 
ot more of leases upon restricted Indian lands'. And this petitioner 
ays that under the aforesaid provision 0 f the Fifth Amendment to 
the Constitution of the l nited States, it is beyond the power of the 
governmentof the 1 nited States to deprive anv citizen or class of 
citizens ol the management and ..trol of their personal esh^ 

in he! .‘77’’If "f S " < i,iZe " S th0 ri «'" U ' detmuid the exercise 
in then behalf, by a competent agency of the government of the 

same prudent management and control thereof that a competent in- 

diMdual would exercise over Ins own property under like cireum- 

tances and that it is beyond the power of the government of the 

l nited States to authorize the Secretary of the Interior as 

44 the guardian of such Indian allottees.'arbitrarily to refuse 

to consider whether or not any proposed oil or gas'lease would 

be to the advantage of such allottees. * ‘ 11 ^ 

3. Said Regulation 5 deprives the classes of Indians continued 
under guardianship by the Act of May 27, 190.S. „f liberty and 
property without due process of law, in that it limits and restrict! 

with''IT 7' ' IS ITT 1 ‘"‘I <,f, " los to them an equal opportunitv 
with the classes of Indians who were released from guardianship l/v 

said Act. to save and market the oil and gas underlying their re- 

spectne allotments, such arbitrary limitation upon their market 

not haring the slightest tendency to benefit or protect the individual 

allottee in the enjoyment ol his individual allotment, it being 

yond the power of Congress, under the aforesaid provision of the 

kifth Amendment to the Constitution of the United States, arbb 

trar.lv to limit and restrict the use and enjoyment of private prop- 

erty by such chess of a ottees for the benefit of the public generally, 

or for the benefit of other land owners, who are required bv law to 
bear no such burden. ^ * 


VIII. 

The Court erred in not holding said Regulation 5 to be void as in 
unreasonable restraint of trade, and as creative of monopoly. 

IX. 

The Court erred in holding, in effect, that the respondent’s refusal 
to approve petitioners lease without considering the merits of the 
4—2904a 
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same, for the sole reason that petitioner’s lessee holds more 

45 than forty-eight hundred acres of leases upon restricted lands 
of the Five Civilized Tribes, constitutes an exercise of dis- 

eretionarv power bv the Secretary of the Interior. 

I 4 t/ 

Wherefore, petitioner prays that the order and judgment of the 
Supreme Court of the District of Columbia, overruling petitioner’s 
demurrer to the respondent’s return, discharging the rule to show 
cause, and dismissing petitioner’s petition, may he reversed, an¬ 
nulled and held for naught ; that this cause may he remanded to the 
said Supreme Court with directions to sustain the said demurrer; 
and for all other proper relief. 

CHARLES N. HASKELL, 
NORMAN R. HASKELL, 
JAMES W. McNElLL. 

MOTT & MESERVE, 

Attorneys for Petitioner. 

Designation of Record. 

Filed November 10, 1015. 

******* 

The Clerk of said Court will please prepare record on appeal, and 
include therein the following: 

I. Petition and exhibits thereto as filed. 

*2. Rule to show cause. 

3. Respondent’s return to rule to show cause. 

4. Demurrer to respondent’s return. 

5. Notice to counsel as to hearing on demurrer to respondent’s re¬ 
turn. and acceptance thereof. 

6. Order of Court of August 2, 1915, allowing filing of rules and 

regulations as exhibit to petition. 

46 7. Rules 5 and 14 of exhibit “B.” 

8. Order continuing rule to October 7. 1915. 

9. Record of proceedings on October 7 and October 8, 1915. 

10. Stipulation for amendment of petition, and order of October 
27. 1915, allowing amendment. 

II. Order overruling demurrer. 

12. Election of petitioner to stand on his demurrer and Original 
Petition, as amended. 

13. Order dismissing petition. 

14. Appeal noted in open court. 

15. Order of Court as to bond on appeal or cash deposit. 

1514. Memorandum of deposit for cost. 

16. Assignment of errors. 

17. This designation. 

CHARLES N. HASKELL, 
NORMAN R. HASKELL, 

JAMES W. McNETLL, 

MOTT and MESERVE, 

Attorneys for Petitioner. 
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Service of above designation is hereby acknowledged, and a copy 
thereof received, this 10 day of November, 1015; and it is hereby 
agreed that the same includes all parts of the record necessary to a 
presentation of this cause on appeal. 

PRESTON C. WEST, 

C. EDWARD WRIGHT, 
Attorneys for Respondent. 


47 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
46, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58264 at Law, wherein United 
States of America, ex relatione, Anty Reynolds is Petitioner and 
Franklin K. Lane, Secretary of the Interior, is Respondent, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th dav of December, 1915. 

7 

| Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2904. United States of America ex relatione Anty Reynolds, ap¬ 
pellant, vs. Franklin K. Lane, Secretary of the Interior. Court of 
Appeals, District of Columbia. Filed Dec. 13, 1915. Henry W. 
Hodges, Clerk. 
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UNITED STATES OF AMERICA EX RELATIONE 
ANTY REYNOLDS, Appellant, 

VS. 

FRANKLIN K. LANE, SECRETARY OF THE 

INTERIOR. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


BRIEF IN BEHALF OF APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from the judgment of the Supreme 
Court of the District of Columbia dismissing the appellant’s 
petition for a writ of mandamus against the Honorable 
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Franklin K. Lane, Secretary of the Interior. The judgment 
of the court below is based upon the pleadings, to-wit, the 
relator’s petition, the respondent’s return thereto, and the 
demurrer of the relator to said return. The judgment over¬ 
rules said demurrer, discharges the rule to show cause 
issued on said petition, and dismisses the petition (Tran¬ 
script, p. 22). 

The sole question presented is as to the right of the 
appellant, a full-blood citizen of the Creek Nation of In- 
' dians, to require the respondent as Secretary of the Interior 
to exercise his discretion upon and either approve or dis¬ 
approve, as his discretion may dictate, an oil and gas lease 
upon the allotment of the appellant in the Creek Nation in 
what was formerlv the Indian Territory, but which is now a 
part of the State of Oklahoma. W. S. Mowris, the lessee 
in said lease, is one of the class of lessees proscribed by 
Regulation Five of the Rules and Regulations promulgated 
bv the Secret a rv of the Interior under Section 2 of the Act 
of Congress approved May 27, 1908 (35 Stat. L. 312), which 
Regulation Five reads as follows: 

“No person, firm or corporation will be allowed to 
lease within the territory occupied by the Five Civilized 
Tribes, for the purpose of producing oil or gas, more 
than forty-eight hundred acres in the aggregate. 

The case turns upon the question of the validity of this 
regulation. 

The petition alleges that the appellant, Anty Reynolds, 
i, a citizen of the United States, and is a duly enrolled 
citizen of the full-blood of the Creek Nation or Tribe ot 
Indians in the State of Oklahoma; that there was allotted 
to him in severalty as his part and parcel of the land of the 
Creek Nation, and that lie owns in fee simple, the following 
described lands in McIntosh County, Oklahoma, to-wit: 
The South Half of the Northeast Quarter of Section 11, and 
the East Half of the Northwest Quarter of Section H, 


Township 12 North, Range 15 East. By amendment to 
said petition (Transcript, p. 22) it appears that patents 
conveying said allotment to the appellant were “duly exe¬ 
cuted April 4, 1903, approved May 8, 1903, and delivered 
July 15, 1903.” 

It is alleged in the petition that the appellant and his 
tamily are dependent upon the said land and the products 
and income therefrom for their daily support; that the 
land is not in the immediate vicinity of proven oil or gas 
territory, but that appellant believes that proper drilling 
and exploring for oil and gas will result in the discovery 
and production of oil and gas in paying quantities upon said 
land. It is further alleged that for several months the 
appellant had sought diligently to contract with some com¬ 
petent person who would sustain the necessary expense 
for the drilling for oil and gas on said premises, and who 
would pay the appellant a cash rental for said privilege, 
and who would pay him a royalty on any oil or gas which 
might be produced on said premises; that after long con¬ 
tinued effort the appellant was finally able on the 29th of 
June, 1915, to procure the said W. S. Mowris to enter into 
the oil and gas lease which he now seeks to require the 
Secretary of the Interior to consider for approval or dis¬ 
approval upon its merits. It is further alleged that the 
said W. S. Mowris is the only person found by the appellant 
who would pay any cash rental for an oil and gas lease upon 
the premises and incur the expense of drilling for oil and 
gas thereon, and that he is a person in every way suited 
and competent financially and by experience fully to carry 
out all the terms of such lease on his part. The petition 
alleges the execution by appellant of the oil and gas lease 
to the said W. S. Mowris, a copy of which, together with 
the accompanying papers required by the rules of the De¬ 
partment, is attached to the petition, and marked Exhibit 
“A” (Transcript, pp. 7-16). 

This lease and the accompanying papers were executed 




— 4 — 


on the forms prescribed by the Secretary of the Interior 
and are in form to secure the consideration of said lease 
upon the merits by the Secretary of the Interior under his 
rules and regulations, except that: (a) In the affidavit of 
the lessee (Transcript, p. 14), following the words “and 
that said lease will be completed under the rules of the 
Secretary of the Interior without unnecessary delay,’’ was 
added “except as to Rule Five (5).” (b) The form of the 

lessee’s application for the approval of the lease, prescribed 
by the Secretary of the Interior, was altered in accordance 
with the facts so that instead of showing that the oil 
and gas leases held by the lessee in person and bv corpora¬ 
tions in which he is interested in the Five Civilized Tribes, 
including this 160 acres, would not exceed forty-eight hun¬ 
dred acres, it shows that the oil and gas leases held by the 
lessee and by corporations in which he is interested in the 
Five Civilized Tribes, including this 160 acres, would ex¬ 
ceed forty-nine hundred acres (Transcript, p. 15). A like 
change to conform to the facts was made in the accom¬ 
panying affidavit of Mr. Mowris (Transcript, p. 16). 

The petition alleges “that the said respondent, Secre¬ 
tary of the Interior, fails, refuses and neglects to consider 
or approve said lease and will not consider or approve 
the same for the sole and only reason that the said re¬ 
spondent holds that the said lessee is disqualified from 
leasing under said Regulation Five.’’ 

The petition alleges the invalidity of said Regulation 
Five because it was promulgated without authority of law; 
because it denies the legal right of the appellant to select 
his own lessee; because it is in restraint of trade and de¬ 
structive of the personal rights of the appellant, and im¬ 
poses a burden and adds a restriction upon his dominion 
over his said land other than the restrictions expressed in 
the law. 

It is alleged in the petition that less than one-fourth 
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in area of the land in the oil fields of Oklahoma, including 
the probable oil area of which appellant’s land is a part, 
it restricted land, over which the respondent may exercise 
his authority of approval of leases, and that such restricted 
lands are in small parcels like unto that of the appellant, 
so scattered about and completely surrounded by more, 
than three times as much acreage of unrestricted land, as to 
make all the burden of a limited market for leases fall upon 
said restricted lands. 

Paragraph 8 of the petition (the allegations of which 
are undenied and which will be noticed at more length in 
the argument) pleads the facts showing that the enforce¬ 
ment of said Regulation Five for a period of seven years 
has operated to foster a monopoly in the Oklahoma oil 
field, to reduce the market price of the oil by half, and 
to reduce the market value of leases on restricted Indian 
allotments to not more than two-thirds of the market value 
of leases on adjacent unrestricted land of equal intrinsic 
value. 

The prayer of the petition is that the respondent be 
required to exercise his discretion upon said lease, and 
either approve or disapprove the same as his discretion 
may dictate, without considering or recognizing Regulation 
Five as valid and subsisting (Transcript, pp. 1-7). 

Upon this petition a rule to show cause why the writ 
of mandamus should not issue as prayed in said petition 
was issued (Transcript, p. 17). 

On July 29, 1915, the respondent filed his return to 
said rule which, omitting formal parts, is in words and 
figures as follows: 

“That under existing law a full-blood Indian of the 
Creek tribe or nation, such as relator in his petition de¬ 
scribed himself to be, may not lawfully and effectually lease 
his land for oil, gas, or other mining purposes for a period 
cf more than five years, except with the approval of the 
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Secretary of the Interior, under rules and regulations pro¬ 
vided by the Secretary of the Interior, and not otherwise; 
that the existence of necessity for or the wisdom of the 
requirements of any such rule and regulation governing 
the execution and approval of any such lease is wholly and 
exclusively a matter committed to the Secretary of the In¬ 
terior and involves the exercise of his judgment and dis¬ 
cretion; and as such is not controllable by any court either 
of law or equity. 

“That the matter of approving or disapproving such 
a lease, when the same shall have been submitted to him 
for his consideration, is wholly discretionary, involving his 
judgment and not the judgment of another, as to whether 
the interest of the Indian will be better subserved by his 
approval or disapproval thereof, for any reason or reasons 
that seem to him good and sufficient; and that his judgment 
therein is not reviewable by any court, nor is his action in 
thus exercising his judgment to be limited or controlled in 
the manner and to the extent sought by relator in this 
proceeding. 

“But that as matter of fact he has not failed, refused, 
or neglected to consider or approve the lease described in 
lelator’s petition, for the reason that no such lease has 
been submitted to him for his consideration, and he has no 
knowledge thereof, save as in relator’s petition informed, 
except that he is informally advised by the Office of Indian 
Affairs that said office, upon investigation since the filing 
of the petition herein, has ascertained that such a lease has 
been filed in the office of the Superintendent for the Five 
Civilized Tribes at Muskogee, Oklahoma, and has not yet 
been acted upon by that officer; that in the due and orderly 
course of administration and in the manner provided by the 
regulations thereto relating, such leases are first considered 
by said Superintendent and are by him recommended for 
approval or disapproval; are then transmitted to the Com¬ 
missioner of Indian Affairs for his consideration by way 




of review of the Superintendent’s recommendation and ac¬ 
tion; and are not, until thus acted upon in the manner and 
course aforesaid, submitted to the respondent for final ac¬ 
tion thereon; that relator’s lease described in said petition 
is not now pending before the respondent for approval or 
disapproval; that if and when said lease shall reach re¬ 
spondent for approval or disapproval, what action will be 
taken by respondent thereon in the exercise of the discre¬ 
tion committed to him bv law, he is wholly unable at this 
time to state. 

‘‘That as to all the allegations of relator’s petition 
contained in paragraph 8 thereof, as to the effect and oper¬ 
ation of rule 5, respondent is advised that all of said aver¬ 
ments are mere conclusions and are matters improperly 
introduced into said petition and which could not, even if 
true, be made the basis of the issuance of a writ of man¬ 
damus, as prayed for, and that he is not therefore required 
to plead or answer to the same, but is not hereby to be 
understood as admitting the truth of said averments” 
(Transcript, pp. 17, 18). 

A general demurrer was filed to this return, with a 
note attached stating the points of law to be argued in 
support thereof, including the question of the validity of 
Rule 5 under the Fifth Amendment to the Constitution of 
the United States, and the other points which will be pre¬ 
sented and argued in this brief (Transcript, pp. 19, 20). 

Upon the hearing of said demurrer the judgment from 
which this appeal is prosecuted was rendered (Transcript, 
I>. 22). 
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ASSIGNMENT OF ERRORS 

I. 

The court erred in overruling the relator’s demurrer 
to the respondent’s return to the rule to show cause. 

II. 

The court erred in discraging the rule to show cause 
and dismissing the relator’s petition. 

III. 

The court erred in not construing Section 2 of the Act 
of Congress approved May 27, 1908 (35 Stat. L. 312), as 
imposing upon the Secretary of the Interior the mandatory 
duty to consider upon the merits the petitioner’s oil and 
gas lease to W. S. Mowris, and as conferring upon the peti¬ 
tioner and all other restricted Indians of the Five Civilized 
Tribes the clear legal right to have the Secretary of the 
Interior exercise his discretion upon the merits of any 
oil and gas leases, upon their respective allotments, which 

thev mav see fit to submit to him for his consideration. 

• • 

IV. 

The court erred in not holding Regulation 5 of the 
Interior Department, set forth in the petition, and under 
which the respondent refuses to consider said lease for ap¬ 
proval or disapproval upon its merits, to be repugnant to 
said Section 2 of the Act of May 27, 1908, in that the said 
regulation undertakes to qualify and limit the unrestricted 
market of the allottee for his oil and gas leases, which is 
recognized by said statute, by denying the right of the 
restricted allottee to lease his allotment for oil and gas 
mining purposes, to any person, firm or corporation holding 
forty-eight hundred acres or more of such leases. 

V. 

The court erred in not holding said Regulation 5 to be 
repugnant to Section 2 of the Act of Congress commonly 
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known as the Original Creek Agreement (31 Stat. L. 861), 
and other legislation under which the lands of the Five 
Civilized Tribes were allotted, in that the said legislation 
clearly contemplates equality in the enjoyment by the in¬ 
dividual allottees of all rights and benefits incident to the 
ownership of their several allotments, and said regulation 
undertakes to limit and restrict the market of a part only of 
such allottees, viz., those allottees upon whose allotments 
restrictions were continued in force by said Act of May 


The court erred in not holding said Regulation 5 to be 
void as an usurpation of legislative power. 

VII. 

The court erred in not holding said Regulation 5 to be 
repugnant to that clause of the Fifth Amendment to the Con¬ 
stitution of the United States, declaring that no person 
shall be deprived of life, liberty or property without due 
process of law, in this, to-wit: 

1. That the enforcement of said Regulation 5, in the 
administration of said Act of May 27, 1908, makes an 
arbitrary and unwarranted discrimination between the sev¬ 
eral classes of Indian citizens of the Five Civilized Tribes, 
over whose lands the guardianship of the United States and 
the jurisdiction of Congress existed at the time of the 
passage of said Act of May 27, 1908, by allowing to inter¬ 
married whites, freedmen, and mixed-blood Indians having 
less than one-half Indian blood, a free and unrestricted 
market for oil and gas leases upon all of their respective 
allotments, and by allowing to mixed-blood Indians having 
one-half, or more than one-half and less than three-quarters 
Indian blood, a free and unrestricted market for such 
leases upon all of their allotments, except homesteads, while 
denying to all allottees of three-quarters or more Indian 
blood (to which class this petitioner belongs) such free and 


L 




-IQ- 


unrestricted market for tlieir oil and gas leases, and re¬ 
stricting them to the market remaining after arbitrarily 
excluding and disqualifying as lessees all persons, firms and 
corporations holding forty-eight hundred acres or more of 
oil and gas leases upon restricted lands of the Five Civil¬ 
ized Tribes, and likewise limiting and restricting the market 
of allottees of one-half, or more than one-half and less than 
three-quarters Indian blood, for such leases upon their 
homestead allotments; and by reason of such unwarranted 
and arbitrary discrimination between the classes aforesaid 
and against the class to which this petitioner belongs, the 
classes so discriminated against are denied the equal protec¬ 
tion of the laws of the United States. 

2. The petitioner and other allottees of restricted 
Indian lands, having been denied the right to alienate or 
lease such lands for oil and gas mining purposes without 
the approval of the Secretary of the Interior by legislation 
passed after the vesting of their respective titles in fee 
simple to their respective allotments (Sections 1 and 2, 
Act May 27, 1908, and Sections 19 and 20, Act April 26, 
1906, 34 Stat. L. 144, 145), they are deprived, without due 
process of law, of their liberty and property, to-wit, the 
light to save and market the oil and gas underlying their 
respective allotments before the same shall be lost to them 
through wells on adjacent lands by the arbitrary refusal 
of the Secretary of the Interior, under Regulation 5, to 
consider, as a private individual would do, whether or not 
their proposed leases are advantageous to such Indian 
wards, for no other reason than that the proposed lessee 
owns forty-eight hundred acres or more of leases upon re¬ 
stricted Indian lands. And this petitioner says that under 
the aforesaid provision of the Fifth Amendment to the 
Constitution of the I nited States, it is beyond the power 
of the government of the United States to deprive any 
citizen or class of citizens of the management and control 
of their personal estates, without according to such citizens 
the right to demand the exercise in their behalf, by a com¬ 
petent agency of the government, of the same prudent 





management and control thereof that a competent individual 
would exercise over his own property under like circum¬ 
stances ; and that it is beyond the power of the government 
of the United States to authorize the Secretary of the In¬ 
terior, as the guardian of such Indian allottees, arbitrarily 
to refuse to consider whether or not any proposed oil or gas 
lease would be to the advantage of such allottees. 

3. Said Regulation 5 deprives the classes of Indians 
continued under the guardianship by the Act of May 27,1908, 
of liberty and property without due process of law, in that 
it limits and restricts their market as aforesaid, and denies 
to them an dqual opportunity with the classes of Indians 
who were released from guardianship by said Act, to save 
and market the oil and gas underlying their respective al¬ 
lotments, such arbitrary limitation upon their market not 
having the slightest tendency to benefit or protect the in¬ 
dividual allottee in the enjoyment of his individual allot¬ 
ment, it being beyond the power of Congress, under the 
aforesaid provision of the Fiftli Amendment to the Con¬ 
stitution of the United States, arbitrarily to limit and re¬ 
strict the use and enjoyment of private property by such 
class of allottees for the benefit of the public generally, or 
for the benefit of other land owners, who are required by 
law to bear no such burden. 

VIII. 

The court erred in not holding said Regulation 5 to be 
void as in unreasonable restraint of trade, and as creative 
of monopoly. 

IX. 

The court erred in holding, in effect, that the re¬ 
spondent's refusal to approve petitioner's lease without 
considering the merits of the same, for the sole reason 
that petitioner's lessee holds more than forty-eight hun¬ 
dred acres of leases upon restricted lands of the Five Civil¬ 
ized Tribes, constitutes an exercise of discretionary power 

bv the Secretaiw of the Interior. 

• • 





ARGUMENT 


While nine errors have been assigned for the purpose 
of specially setting up and claiming our rights under the 
Constitution of the I nited States, and of specifically pre¬ 
senting the grounds upon which the existence of the powers 
claimed by the Secretary of the Interior is questioned, the 
gist of our complaint is stated in Assignments Numbered 
1 and 2, viz., that the Court erred in overruling our de¬ 
murrer to the respondent’s return, and in dismissing our 
petition for the writ of mandamus. In the argument of 
this case it will be simpler to discuss it from the standpoint 
of the defenses urged by the respondent than to present 
each separate error assigned as if it involved a separate 
and distinct proposition. 

It will be seen from an inspection of the respondent’s 
return to appellant’s petition that he pleads in the order 
following, as defenses thereto: 1. The plenary power of the 
Secretary of the Interior to make and enforce any rule and 
regulation that he may deem proper and that this is “exclus¬ 
ively a matter committed to the Secretary of the Interior and 
involves the exercise of his judgment and discretion; and as 
such is not controllable by any court either of law or 
equity.’’ This is an unequivocal assertion of the validity 
of Rule 5 and a denial of the jurisdiction of the courts to 
question its validity. 2. The discretionary nature of the 
power of the Secretary of the Interior respecting the ap¬ 
proval or disapproval of oil and gas leases, “for any reason 
or reasons that seem to him good and sufficient,” and the 
want of power in any court to limit or control his action 
“in the manner and to the extent sought by relator in this 
proceeding.” 3. That relator’s lease has not been submit¬ 
ted to him, although such lease had been filed in the office 
of the Superintendent for the Five Civilized Tribes at 
Muskogee, Oklahoma. 

For several reasons we deem it advisable to discuss 
these questions in the order in wtpch they are presented 
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in the respondent’s return. In the first place, we do so 
because this is the order in which these matters are pleaded 
by the respondent. In the second place, the question of 
the power of the Secretary of the Interior to make and 
enforce, or of Congress to authorize the making or en¬ 
forcement of Rule 5 is the fundamental question in this 
case. And in the third place, the question as to whether or 
not the granting of the relief sought by appellant would 
in\ olve judicial interference with the discretionary powers 
of the Secretary of the Interior can be more intelligently 
discussed after it has been determined whether the making 
and enforcement of Rule 5 is within the discretion of the 
Secretary of the Interior, as is contended by the respondent, 
or is an arbitrary deprivation of the liberty and property of 
the relator, without sanction in the Constitution of the 
1 nited States or the Acts of Congress under which it was 
enacted, as is contended by the appellant. 

Proceeding then to the discussion of the question of 
the validity of Rule 5, the first question which naturally 
presents itselt is as to the nature of the appellant’s estate 
in this land, and as to the extent of the limitations imposed 
bv Congress upon appellant’s dominion over this estate. 
To this question we shall give our first consideration. 

Appellant has an estate in fee simple in this land, protected 
by constitutional guarantees. 

“Under treaty stipulations with the United States, 
the Creek Tribe of Indians as a community for a long 
time owned and occupied large areas now within the 
borders of Oklahoma and maintained there an or¬ 
ganized government. Congress finally assumed com¬ 
plete control over them and undertook to terminate 
their government and distribute the tribal lands among 
the individuals.” 

McDouaal v. McKay , 237 U. S. 380. 

In pursuance of this policy the Original Creek Agree- 
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ment was entered into, and was enacted into law by the 
Congress of the United States (31 Stat. L. 861). Section 3 
of said agreement provides that: 

“All lands of said Tribe, except as herein provided, 
shall be allotted among the citizens of the Tribe by 
said Commission so as to give each an equal share of 
the whole in value as nearly as may be in manner fol¬ 
lowing: There shall be allotted to each citizen one 
bundled sixty acres of land—boundaries to conform to 
the government survey—which may be selected by him 
so as to include improvements which belong to him 

Section 23 of the same agreement provides: 

“Immediately after the ratification of this Agreemenl 
by Congress and the Tribe, the Secretary of the In 
terior shall furnish the principal Chief with blank 
deeds necessary for all conveyances herein provided 
for, and the principal Chief shall thereupon proceed to 
execute in due form and deliver to each citizen who 
has selected or may hereafter select his allotment, 
which is not contested, a deed conveying to him all the 
right, title, and interest of the Creek Nation and of all 
other citizens in and to the lands embraced in his allot¬ 
ment certificate, and such other lands as may have 
been selected by him for equalization of his allot¬ 
ment. * * * 

“All conveyances shall be approved by the Secretary 
of the Interior, which shall serve as a relinquishment 
to the grantee of all the right, title, and interest of the 
United States in and to the lands embraced in his 
deed.” * * * 

Section 16 of the Supplemental Creek Agreement (Act 
of June 30, 1902, 32 Stat. L. 500) provided that: 

“Lands allotted to citizens shall not in anv manner 
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whatever or at any time be encumbered, taken, or sold 
to secure or satisfy any debt or obligation, nor be 
alienated by the allottee or his heirs before the expira¬ 
tion of five years from the date of the approval of this 
Supplemental Agreement, except with the approval of 
the Secretary of the Interior. Each citizen shall select 
from his allotment forty acres of land, or a quarter 
of a quarter section, as a homestead, which shall be 
and remain nontaxable, inalienable, and free from 
any incumbrance whatever for twenty-one years from 
the date of the deed therefor, and a separate deed 
shall be issued to each allottee for his homestead in 
which this condition shall appear / 9 

This Supplemental Agreement was approved by the 
President on August 8, 1902; hence, it will be seen that 
all restrictions imposed by this Act upon the alienation 
cf one hundred and twenty acres of the one hundred and 
sixty acres of each allotment in the Creek National expired 
on August 8, 1907. So far as here material this was the 
state of the legislation at the time the appellant acquired 
title to his allotment on Julv 15, 1908 (See Transcript, p. 

22 ). I<f0l 

After the vesting of appellant’s title, Congress passed 
the Act of April 26, 1906 (84 Stat. L. 137), extending for a 
period of twenty-five years from the date of the Act re¬ 
strictions upon the alienation of the allotments of full- 
blood citizens of the Five Civilized Tribes. This legislation 
was sustained by the Supreme Court of the United States, 
as a valid exercise of the guardianship of the United States 
over its Indian wards, in Tiger v. Western Investment Com¬ 
pany , 220 U. S. 286. 

On May 27, 1908, was enacted the Act of Congress with 
which we are directly concerned in this case. The pro¬ 
visions of that Act so far as here pertinent are as follows: 

‘‘Sec. 1. That from and after sixtv davs from the 
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date of this Act, the status of the lands allotted here¬ 
tofore or hereafter to allottees of the Five Civilized 
Tribes, shall, as regards restrictions on alienation or 
incumbrance, be as follows: All lands, including home¬ 
steads, ot said allottees, enrolled as intermarried 
whites, as freedmen, and as mixed-blood Indians, hav¬ 
ing less than half Indian blood, including minors, shall 
be free from all restrictions. All lands, except home¬ 
steads, of said allottees enrolled as mixed-blood Indians, 
having half or more than half, and less than three- 
quarters Indian blood, shall be free from all restric¬ 
tions. All homesteads of said allottees enrolled as 
mixed-blood Indians, having half or more than half 
Indian blood, including minors of such degrees of blood, 
and all allotted lands of enrolled full bloods and en¬ 
rolled mixed bloods of three-quarters or more Indian 
blood, including minors of such degrees of blood, shall 
not be subject to alienation, contract to sell, power of 
attorney, or any other incumbrance prior to April 
twenty-sixth, nineteen hundred thirty-one, except that 
the Secretary of the Interior may remove such restric¬ 
tions wholly or in part under such rules and regulations 
concerning terms of sale and disposal of the proceeds 
tor the benefit of the respective Indians as lie mav 
prescribe. * * * 

“Sec. 2. That all lands, other than homesteads, 
allotted to members of the Five Civilized Tribes from 
which restrictions have not been removed, may be leased 
by the allottee if an adult, or by guardian or curator 
under order of the proper probate court if a minor or 
incompetent, for a period of not to exceed five years, 
without the privilege of renewal; provided, that leases 
of restricted lands for oil, gas, or other mining pur¬ 
poses, leases of restricted homesteads for more than 
one year and leases of restricted lands for a period of 

may be made with the approval of 
the Secretary of the Interior under rules and regula- 
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tions provided by the Secretary of the Interior, and 
not otherwise.” * # * 

^ Idle under the foregoing legislation it is clear that 
iestrictions upon the alienation of the allotment of the ap¬ 
pellant, who is a full-blood Indian, remain in force, it is 
equally clear that by virtue of the conveyances made to him 
under authority of the Creek agreements he acquired an 
estate in fee simple in this land and that this estate is 
protected by the guarantees of the Constitution of the 
United States. 

It is held, under legislation much less explicit than this, 
that the Indian allottee acquires an estate in fee simple 
in his allotment notwithstanding the restrictions upon aliena¬ 
tion, which are in nowise inconsistent with a fee simple 
estate. Libby v. Clark, 118 U. S. 250; Chase v. United 
States, 222 Fed. 593 (C. C. A., 8th Circuit). And in the. 
case last cited, as well as in Choate v. Trapp, 224 U. S. 665, 
it was held that the rights and titles vested in such allot¬ 
tees are protected from impairment by subsequent con¬ 
gressional legislation to as full an extent as is other pri¬ 
vate property of citizens of the United States. 

In Choate v. Trapp it was held that an exemption from 
taxation of Choctaw and Chickasaw allotments, which was 
a part of the consideration for the relinquishment by the 
allottees of all claim to the tribal property other than their 
respective allotments, was protected by the Fifth Amend¬ 
ment to the Constitution ot the United States from abro¬ 
gation by this same Act of May 27, 1908, which contained 
a provision that the lands from which restrictions were 
i emoved should be subject to taxation. The following per¬ 
tinent excerpts are quoted from the opinion of the court, 
delivered by Mr. Justice Lamar: 

‘‘But there is a broad distinction between tribal 
property and private property, and between the power 
to abrogate a statute and the authority to destroy rights 
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acquired under such law (p. 671). * * * The patent 

and the legislation of Congress must be construed to¬ 
gether, and when so construed they show that Congress, 
in consideration of the Indians’ relinquishment of all 
claim to the common property, and for other satisfac¬ 
tory reasons, made a grant of land which should be 
non-taxable for a limited period. The patent issued in 
pursuance of those statutes gave the Indian as good a 
title to the exemption as it did to the land itself. Un¬ 
der the provisions of the Fifth Amendment there was 
no more power to deprive him of the exemption than 
of any other right in the property. No statute would 
have been valid which reduced his fee to a life estate, 
or attempted to take from him ten acres, or fifty acres, 
or the timber growing on the land (p. 673). 

“For the tax exemption, which adds value to the 
property, is not perpetual, hut is attached to the land 
only so long as the Indian retains the title, and in no 
event to exceed twenty-one years. It is property, and 
entitled to protection as such, unless the fact that the 
owner is an Indian, subject to restrictions as to aliena¬ 
tion, made a difference. 

“There have been comparatively few cases which 

discuss the legislative power over private property 

held by the Indians. But those few all recognize that 

he is not excepted from tin* protection guaranteed by 

the Constitution. His private rights are secured and 

enforced to the same extent and in the same way as 

other residents or citizens of the United States. His 

right of private property is not subject to impairment 

by legislative action, even while he is, as a membei 

of a tribe, subject to the guardianship of the United 

States as to his political and personal status (p. 677). 
# * * 


Referring to the decision in Jones v. Meehan, 175 l . S 
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1, Mr. Justice Lamar, speaking for the court, continues as 
follows: 

“Nothing that was said in Tiger v. Western Invest . 
Co., 220 U. S. 286, is opposed to the same conclusion 
here. For that case did not involve property rights, 
but related solely to the power of Congress io extend 
the period of the Indian’s disability. The statute did 
not attempt to take his land or any right, member, or 
appurtenance thereunto belonging. It left that as 
it was. But, having regard to the Indian’s inexperience, 
and desiring to protect him against himself and those 
who might take advantage of his incapacity, Congress 
extended the time during which he could not sell. On 
that subject, after calling attention to the fact that 
‘Tiger was still a ward of the Nation, so far as the 
alienation of these lands was concerned, and a member 
of the existing Creek Nation,’ it was said that ‘incom¬ 
petent persons, though citizens, may not have the full 
right to control their property,’ and that there waa 
nothing in citizenship incompatible with guardianship, 
or with restricting sales by Indians deemed by Con¬ 
gress incapable of managing their estates. 

“But there was no intimation that the power of 
wardship conferred authority on Congress to lessen 
any of the rights of property which had be^n vested 
in the individual Indian by prior laws or contracts. 
Such rights are protected from repeal by the provisions 
of the Fifth Amendment.” 

While in Choate v. Trapp the court was dealing with 
Choctaw and Chickasaw allotments, the same ruling was 
made respecting Creek allotments in the companion case of 
English v. Richardson, 224 U. S. 680, decided the same day. 
"Referring to the differences between the legislation relating 
to the Choctaw and Chickasaw allotments and that relating 
to the Creek allotments, the court said: 
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14 These differences are not material. The right of 
plaintiff to the exemption granted by Congress is 
protected by the Constitution on principles stated and 
applied in Choate v. Trapp. The judgment dismissing 
her complaint is therefore reversed and the case re¬ 
manded for proceedings not inconsistent with that 
opinion.” 

Regulation Five is repugnant to the Fifth Amendment to 
the Constitution of the United States, in that it arbitrarily dis¬ 
criminates between classes of Indians similarly situated at the 
time of the passage of the Act of May 27, 1908, and arbitrarily 
infringes upon the rights of members of the classes so discrim¬ 
inated against to save and market the oil and gas underlying 
their allotments. 

While, as we shall presently undertake to show, Sec¬ 
tion 2 of the Act of May 27, 1908, cannot be construed as 
authorizing the making of Regulation Five by the Secre¬ 
tary of the Interior, we shall, for the purposes of the dis¬ 
cussion of the question of the constitutional validity of this 
Regulation, assume that the making and enforcement thereof 
was intended to be authorized by the Act of Congress, and 
we shall direct our first inquiry into the power of Con¬ 
gress to authorize the making and enforcement of Regu¬ 
lation Five in the administration of said Act. 

It is, of course, too clear for argument that if the 5th 
Amendment to the Constitution of the United States pre¬ 
cluded Congress from enacting Regulation Five as a part 
of Section 2 of the Act of May 27, 1908, it likewise pre¬ 
cludes Congress from authorizing the Secretary of the In¬ 
terior to make and enforce the Regulation. The inhibitions 
of the 5th Amendment are addressed to the executive as 
well as to the legislative department of the government of 
the United States, and an unconstitutional discrimination 
made in the administration of a law is as objectionable under 
the Constitution as if enacted in express terms by the legisla- 





five department. As was said by the Supreme Court of the 
United States in Yick Wo v. Hopkins , 118 U. S. 356, 373: 

“Though the law itself be fair on its face, and im¬ 
partial in appearance, yet, if it is applied and adminis¬ 
tered by public authority with an evil eye and an un¬ 
equal hand, so as practically to make unjust and illegal 
discriminations between persons in similar circum¬ 
stances, material to their rights, the denial of equal 
justice is still within the prohibition of the Constitu¬ 
tion/’ 

Could Congress then have itself enacted Regulation 
Five as a part of the Act of May 27, 1908? We submit that 
it could not. 

Had Congress attempted to do so the material jio- 
visions of the Act of Congress would have read as follows: 

“Sec. 1. That from and after sixty days from the 
date of this Act, the status of lands allotted heretofore 
or hereafter to allottees of the Five Civilized Tribes, 
shall, as regard restrictions on alienation or incum¬ 
brance, be as follows: All lands, including homesteads, 
of said allottees, enrolled as inter-married whites, a? 
freedmen, and as mixed blood Indians, having less than 
half Indian blood, including minors, shall be free from 
all restrictions. All lands, except homesteads, of said 
allottees enrolled as mixed blood Indians, having half 
or more than half, and less than three-quarters Indian 
blood, shall be free from all restrictions. All home¬ 
steads of said allottees enrolled as mixed blood Indians, 
having half or more than half Indian blood, including 
minors of such degrees of blood, and all allotted lands of 
enrolled full bloods and enrolled mixed bloods of 
three-quarters or more of Indian blood, including min¬ 
ors of such degrees of blood, shall not be subject to 
alienation, contract to sell, power of attorney, or any 
other incumbrance prior to April twenty-sixth, nine- 




d ^ ^ -one, except that the Secretary of 

the Interior may remove such restrictions wholly or 
in part under such rules and regulations concercin 
terms of sale and disposal of the proceeds for tli 
benefit of the respective Indians as he may prescribe. 
The Secretary of the Interior shall not be prohibited 
by this Act from continuing to remove restrictions as 
heretofore, and nothing herein shall be construed co 


re-impose restrictions removed from land by or under 
any laws prior to the passage of this Act. * * * 


“Sec. 2. That all lands, other than homesteads, al¬ 
lotted to members of the Five Civilized Tribes from 
which restrictions have not been removed, may be 
leased by the allottee if an adult, or by guardian or 
curator under order of the proper probate court if a 
minor or incompetent, for a period of not to exceed 
five years, without the privilege of renewal: Provided, 
That leases of restricted lands for oil, gas or other 
mining purposes, leases of restricted homesteads for 
more than one year, and leases of restricted lands for 
periods of more than five years may be made, with the 
approval of the Secretary of the Interior, under rules 
and regulations provided by the Secretary of the In¬ 
terior, and not otherwise: Provided further, That no 
person, firm or corporation will he alloived to lease 
within the territory occupied by the Five Civilized 
Tribes , for the purpose of producing oil or yas 
more titan forty-eight hundred acres in the ayyreyate, 
but this last proviso shall not apply to lands from 
which restrictions have been removed by this Act or 
prior Acts of Congress.” 


This would be the effect of the legislation had Congress 
itself attempted to enact Regulation Five. The sentence in 
italics is Regulation Five, and the words “but this proviso 
shall not apply to lands from which restrictions have been 
removed by this Act or prior Acts of Congress” have been 
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added by ourselves for the purpose of confining the broader 
language ot Regulation Five to those lands over which the 
Secretary of the Interior has jurisdiction and upon which 
Regulation Five operates, viz., the “restricted lands” men¬ 
tioned in Section 2, which are the only lands that the Act 
of Congress tor bids the leasing of for oil and gas mining 
purposes without the approval of the Secretary of the In¬ 
terior. If the Act of May 27, 1908, had contained the pro¬ 
visions inserted above it would have had precisely the same 
operation and effect as it now has, with Regulation Five, in 
effect read into the Act by the Secretary of the Interior. 

The Act of Congress, with Regulation Five read into 
it, clearly discriminates between the restricted Indian and 
the unrestricted Indian. The unrestricted Indian, whether 
his restrictions had been removed under prior Act of Con¬ 
gress or were removed by the Act of May 27, 1908, is al¬ 
lowed to resort to the world as a market for his oil and gas; 
the restricted Indian, on the other hand, is confined to the 
market remaining after disqualifying and excluding as les¬ 
sees all persons and corporations owning or interested in 
oil and gas leases upon as much as forty-eight hundred 
acres of restricted lands in the territory of the Five Civ¬ 
ilized Tribes. That the discrimination is arbitrary and un¬ 
warranted, deprives the restricted allottee of liberty and 
property without due process of law and denies him an 
equal opportunity with the unrestricted Indian to save and 
market his oil and gas before the same shall be lost to him 
through wells upon adjacent lands, we shall hereinafter 
undertake to show. Preliminary to the discussion of these 
questions, however, it is important to ascertain the condi¬ 
tions existing at the time of the passage of the Act of May 
27, 1908, and the extent of the jurisdiction and control of 
Congress at that time over the classes of Indians from 
whose lands restrictions were thereby removed and who were 
allowed by the Act to resort to the world as a market for 
their oil and gas leases. 
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While some members of each of the several classes of 
Indians mentioned in the Act of May 27, 1908, had there¬ 
tofore been released from the guardianship and control of 
Congress, and it was therefore beyond the power of Con¬ 
gress to restrict their dominion over their allotments, Con¬ 
gress did have, at the time of the passage of the Act of 
May 27, 1908, as full and complete control over the lands 
of a large percentage of the Indians who were released 
from guardianship by the terms of the Act, as it had over 
the lands which remained restricted under the Act. It is 
true that the Act of May 27, 1908, did not undertake to re¬ 
impose restrictions which had already expired (U. S. v. 
Bartlett , 235 U. S. 72), and that restrictions upon the alien¬ 
ation of surplus allotments theretofore made to Creek 
citizens of less than the full blood had expired prior to 
May 27, 1908. But at the time of the passage of the Act of 
May 27, 1908, the homestead allotments, consisting of forty 
acres in each case, of allottees enrolled as white persons, as 
freedmen, and as mixed blood Indians having less than half 
Indian blood were restricted and were subject to the juris¬ 
diction and control of Congress to as full an extent as the 
allotments of allottees having half or more than half In¬ 
dian blood. And the power and jurisdiction of Congress 
likewise extended to the surplus allotments of Creek mixed 
blood citizens of three-quarters or more Indian blood whose 
allotments had not been made prior to the passage of the 
Act of May 27, 1908. But it will be noted that the Act of 
May 27, 1908, does not deal with allottees of the Creek Na¬ 
tion alone. It is a general provision fixing “the status of 
the lands allotted heretofore or hereafter to allottees of the 
Five Civilized Tribes * * * as regards restrictions on 

alienation.” In the other Civilized Tribes, to-wit, the 
Cherokee, Choctaw, Chickasaw and Seminole tribes, the 
allotments of a large percentage of the mixed blood Indians, 
regardless of the degree of Indian blood, were still re¬ 
stricted and subject to the jurisdiction and control of Con¬ 
gress at the time of the passage of the Act of May 27, 1908. 




This was due to the fact that under the allotment agree¬ 
ments with these tribes the periods of restrictions against 
alienation ran not from the date of the agreement but from 
the date of the patent. Thus the surplus allotments of 
Cherokee citizens were restricted for the term of five years 
after the issuance of the patent. Truskett v. Closser, 198 
Fed. 835, 117 C. C. A. 477; affirmed in 236 U. S. 223. Sur¬ 
plus allotments made to members of the Choctaw and Chick¬ 
asaw Nations were alienable one-fourth in acreage in one 
year, one-fourth in acreage in three years, and the balance 
in five years from the date of the patent. Section 16 of the 
Supplemental Agreement with the Choctaws and Cliicka- 
saws (32 Stat. L. 641). Surplus allotments in the Seminole 
Nation were inalienable prior to the date of patent (30 Stat. 
L. 567), except as affected by the Act of April 21, 1904, 
removing restrictions upon alienation of surplus lands of all 
adult allottees in the Five Civilized Tribes, who were not of 
Indian blood. Goat v. United States , 224 U. S. 458. 

In view of the fact that in many cases patents had not 
been issued at all, and in the greater percentage of cases 
patents had not been issued for a sufficient length of time 
for the lands to have become free from restrictions at tin's 
time of the passage of the Act of May 27, 1908, the members 
of the several classes of allottees of the Five Civilized 
Tribes referred to in Section 1 of the Act of May 27, 1908, 
were largely within the jurisdiction of Congress and their 
surplus lands were restricted at the time of the passage of 
that Act. And the homestead allotments of the allottees 
of all of the nations were then restricted. Speaking of 
the condition existing at the time of the passage of the Act 
of May 27, 1908, the Supreme Court of the United States 
said in United States v. Bartlett , 235 IT. S. 72, 79: 

“Under prior legislation the lands of the Five Civ¬ 
ilized Tribes, including those of the Creeks, had been 
allotted in severalty, all subject to restrictions upon 
alienation which were to be determined by the lapse of 







—26 — 


various periods of time. As to some of these lands 
these periods had expired, thereby lifting the restric¬ 
tions. In some instances Congress had abrogated tlm 
restrictions in advance of the time for their termina¬ 
tion, and in still other instances they had been can¬ 
celled by the Secretary of the Interior in the exercise 
of authority conferred by law. But as to most of the 
lands the restrictions were still in force.” (Italics 
ours.) 

It will thus be seen that at the time of the passage of 
the Act of May 27, 1908, generally speaking, Congress had 
as full and complete control over the classes of Indians 
who were released from guardianship by the terms of the 
Act as it had over the other classes of Indians which the 
Act retains under the control and guardianship of the 
United States insofar as their individual allotments are 
concerned. In other words, at the time of the passage of 
the Act of May 27, 1908, the members of all of these classes 
of Indians were equally wards of the United States. 


We must, of course, recognize that the superior capac¬ 
ity to manage their own estates of those classes of Indians 
in whom the white blood predominates fully warranted Con¬ 
gress in releasing them from guardianship, while retaining 
guardianship and control over the classes of Indians in 
whom the Indian blood predominates and who might there- 
fore well be thought by Congress to be incapable of manag¬ 
ing their own estates without the protection afforded by 
governmental guardianship. Hut it by no means follow’s 
that these differences would have justified Congress in the 
passage of discriminatory legislation, not tending to the 
protection of the more helpless (‘lasses of Indians, but rather 
imposing upon them arbitrary burdens from which the other 
classes were exempted. It is one thing to hold that the 
Nation may exercise guardianship over the estates of its 
incompetent classes of citizens for the purpose of their pro¬ 
tection: it is quite another thing to hold that the Govern- 




ment may single out persons under guardianship as a class 
and limit and restrict their use and enjoyment of their 
private property by forbidding them to resort (even though 
dealing through a competent guardian representing their in¬ 
terests) to as favorable a market as is permitted to citizens 
not under guardianship. 

Suppose that Congress on the 27th day of May, 1908, 
possessing as it then did as full and complete authority 
over the classes of Indians who were released from guard¬ 
ianship by that Act as it did over those classes who were 
retained under guardianship, had, without removing re¬ 
strictions at all, enacted that Indian citizens of less than the 
half blood might lease their lands for oil and gas mining 
purposes to any lessees they might select, with the approval 
of the Secretary of the Interior, but that all other classes 
of Indians might not lease their lands for oil and gas min¬ 
ing purposes to any person or corporation owning or in¬ 
terested in as much as forty-eight hundred acres of oil and 
gas leases within the territory occupied by the Five Civilized 
Tribes. Is it not apparent that such discrimination would 
be purely arbitrary! Does a difference in mental capacity, 
which might well exempt the one class from the guardianship 
which is exercised over the other, suggest any reasonable 
ground for allowing to the one class a wider and more fav¬ 
orable market than the other? Clearly, without regard to 
the continuance or the release of guardianship, an Act of 
Congress which seeks to allow to one class of citizens a 
more favorable market for their private property than it 
permits to be enjoyed by another class similarly situated 
denies to the latter class the equal protection of the laws. 

Before proceeding further with this discussion we pause 
to consider whether or not the 5th Amendment to the Con¬ 
stitution of the United States forbids a denial by the United 
States of the equal protection of the laws. It is true that the 
5th Amendment, unlike the later 14th Amendment, contains 
no express prohibition against the denial of the equal pro- 
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tection of the laws. It does, however, provide that no per¬ 
son shall be deprived of life, liberty, or property without 
due process of law. That this provision of the 5th Amend¬ 
ment forbids an arbitrary denial of the equal protection of 
the laws by legislation affecting the liberty or property of 
the citizen has been held by this court in a number of 
cases. It was so held in Lappin v. District of Columbia, 22 
App. I). C. 68; McGuire v. District of Columbia, 24 App. 
D. C. 22, 65 L. R. A. 430; Brooke v. District of Columbia, 
29 App. D. C. 563. See, also, Eden v. People, 161 Ill. 296. 
While this question has been before the Supreme Court of 
the United States it has not been passed upon, so far as 
we are able to determine, the court having rested its de¬ 
cisions upon the ground that the statutes under review did 
not deny the equal protection of the laws and hence that it 
was unnecessary to decide upon the scope of the 5th Amend¬ 
ment. Mondou v. N. Y. N. H. d IT. R. Co., 223 IT. S. 52, 53; 
District of Columbia v. Brooke, 214 U. S. 138. 

In cases involving the 14th Amendment the Supreme 
Court of the United States has often recognized that the 
language of that Amendment forbidding the States to de¬ 
prive any person of life, liberty, or property, without due 
process of law, in itself forbids an arbitrary denial of the 
equal protection of laws affecting the liberty or property of 
the citizen. Thus, in Powell v. Pennsylvania, 127 U. S., at 
page 684 (quoted in Allqeyer v. Louisiana, 165 U. S. 590), 
the court said: 

“The main proposition advanced by the defendant 
is that his enjoyment upon terms of equality with all 
others in similar circumstances of the privilege of pur¬ 
suing an ordinary calling or trade, and of acquiring, 
holding and selling property, is an essential part of his 
rights of liberty and property, as guaranteed by the 
14th Amendment. The Court assents to this general 
proposition as embodying a sound principle of consti¬ 
tutional law.” 




It will be noted that it is not the equal protection 
clause, but the due process clause, which is said to secure 
this equality of right. 

Again, in Dobbins v. Los Angeles , 195 U. S. 223, holding 
that an arbitrary denial of the right to use property for 
the erection of gas works deprived the owner of property 
without due process, the court said that the case came 

“within that class of cases wherein the court may 
restrain the arbitrary and discriminatory exercise of 
the police power which amounts to a taking of 
property without due process of law and an im¬ 
pairment of property rights protected by the 14th 
Amendment to the Federal Constitution.’’ 

Again, in Smith v. Texas , 233 U. S. 630, it was said 
Ly the court that: 

“Life, liberty, property and the equal protection of 
the law grouped together in the Constitution are so 
related that the deprivation of any one of those sep¬ 
arate and independent rights may lessen or extinguish 
the value of the other three.” 

In view of the fact that this court has already com¬ 
mitted itself to the doctrine that the 5th Amendment, 
although not in terms forbidding the denial of the equal 
protection of the laws, forbids arbitrary discriminations 
affecting the property rights of classes of persons simi¬ 
larly situated, we shall pursue the discussion of this phase 
of the question no further. 

As we shall presently undertake to show, Regulation 
Five deprives the restricted allottee of liberty and property ' 
without due process of law even if the objection that it 
arbitrarily discriminates between the several classes of 
Indians who were subject to the jurisdiction of Congress on 
May 27, 1908, were wholly eliminated. But we shall first 
notice certain decisions of the Supreme Court of the United 
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States which, as we interpret them, conclusively establish 
that this Regulation arbitrarily denies to the restricted In¬ 
dians the equal protection of the laws. 

Connolly v. Union Sewer Pipe Co., 184 U. S. 540, is 
closely in point. In that case it was held that a discrimina¬ 
tion in favor of agricultural products and live stock in the 
hands of the producer or raiser, made by the Illinois anti¬ 
trust act of June 20, 1893, exempting them from the pro¬ 
visions which prohibit a recovery of the price of articles 
sold by any trust or combination formed in restraint of 
trade or competition in violation of that act, renders the 
act repugnant to the equal protection clause of the 14th 
Amendment. The following are excerpts from the opinion 
of the court: 

44 The vital question, however, is whether the statute 
of Illinois of 1893 is not inconsistent with the Consti¬ 
tution of the United States, by reason of the fact that by 
the 9th section it declares that ‘the provisions of this 
act shall not apply to agricultural products or live 
stock while in the hands of producer or raiser.’ The 
circuit court held this section to be repugnant to the 
14th Amendment to the Constitution of the United 
States, and to be so connected and interwoven with 
other sections that its invalidity affected the entire act. 

“Looking specially at its provisions, it will be seen 
that, so far as the statute is concerned, two or more 
agriculturists or two or more live stock raisers may, 
in respect to their products or live stock in hand, com¬ 
bine their capital, skill, or acts for the purpose of 
creating or carrying out restrictions in the sale of 
such products or live stock; or limiting, increasing, or 
reducing their price; or preventing competition in their 
sale or purchase; or fixing a standard or figure whereby 
the price thereof to the public may be controlled; or 
making contracts wherebv thev would become bound 
not to sell or dispose of such agricultural products or 





livestock below a common standard figure or card or 
list price; or establishing the price of such products or 
stock in hand, so as to preclude free and unrestricted 
competition among themselves or others; or by agreeing 
to pool, combine, or unite any interest they may have 
in connection with the sale or transportation of their 
products or live stock that the price might be af¬ 
fected. All this, so far as the statute is concerned, 
may be done by agriculturists or live stock raisers in 
Illinois without subjecting them to the fine imposed by 
the statute. But exactly the same things, if done by 
two or more persons, firms, corporations, or associa¬ 
tions of persons who shall have combined their capital, 
skill, or acts, in respect of their property, merchandise, 
or commodities held for sale or exchange, is made by 
the statute a public offense, and every principal, man¬ 
ager, director, agent, servant, or employee knowingly 
carrying out the purposes, stipulations, and orders of 
such combinations is punishable by a fine of not less 
than $2000 nor more than $5000. Is not this such dis¬ 
crimination against those engaged in business (other 
than the sale of agricultural products and live stock 
in the hands of producers and raisers) as is forbidden 
by that clause of the 14th Amendment which declares 
that 4 no state shall * * * deny to any person 

within its jurisdiction the equal protection of the laws’? 
**###### 

“The question of constitutional law to which we have 
referred cannot be disposed of by saying that the 
statute in question may be referred to what are called 
the police powers of the state, which, as often stated by 
this court, were not included in the grants of power to 
the general government, and therefore were reserved 
to the states when the Constitution was ordained. But 
as the Constitution of the United States is the supreme 
law of the land, anything in the Constitution or statutes 
of the states to the contrary notwithstanding, a statute 
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of a state, even when avowedly enacted in the exercise 
of its police powers, must yield to that law. No right 
granted or secured by the Constitution of the United 
States can be impaired or destroyed by a state enact¬ 
ment, whatever may be the source from which the power 
to pass such enactment may have been derived. ‘The 
nullity of any act inconsistent with the Constitution is 
produced by the declaration that the Constitution is the 
supreme law.’ The state has undoubtedly the power, 
by appropriate legislation, to protect the public morals' 
the public health, and the public safety; but if, by 
their necessary operation, its regulations looking to 
either ot those ends amount to a denial to persons 
within its jurisdiction of the equal protection of the 
laws, they must be deemed unconstitutional and void. 
Gibbons v. Ogden, !) Wheat. 1 . 210, 6 L. Ed. 23, 73 J 
Sinnot v. Davenport, 22 How. 227, 243, 16 I,. Ed.' 243^ 
247; Missouri, A". <f 7'. H. Co. v. Haber, 169 U. S. 613,’ 
626, 42 L. Ed. 878, 883. IS Sup. Ct. Rep. 488. 


“What may bo a denial of the equal protection of 
the laws is a question not always easily determined, 
as the decisions of this court and of the highest courts 
ot the states will show. It is sometimes difficult to 
show that a state enactment, having its source in a 
power not controverted, infringes rights protected by 
the national Constitution. No rule can be formulated 
that will cover every case. But upon this general ques¬ 
tion we have said that the guaranty of the equal pro¬ 
tection of the laws means ‘that no person or class of 
persons shall be denied the same protection of the laws 
which is enjoyed by other persons or other classes in 
the same place and under like circumstances.’ Mis- 
sonri v. Lewis , 101 V. S. 22, .‘11, sub. nom. Bowman v. 
Lewis, 25 L. Ed. 080, 002. We have also said: ‘The 
14th Amendment, in declaring that no state “shall de¬ 
prive any person of life, liberty, or property without due 
process of law, nor deny to any person within its juris- 
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diction the equal protection of the laws,” undoubtedly in¬ 
tended, not only that there should be no arbitrary depri¬ 
vation of life or liberty, or arbitrary spoiliation of prop¬ 
erty, but that equal protection and security should be 
given to all under like circumstances in the enjoyment of 
their personal and civil rights; that all persons should 
be equally entitled to pursue their happiness and ac¬ 
quire and enjoy property; that they should have like 
access to the courts of the country for the protection 
of their persons and property, the prevention and re¬ 
dress of wrongs, and the enforcement of contracts; 
that no impediment should be interposed to the pursuits 
of anyone except as applied to the same pursuits by 
others under like circumstances; that no greater burdens 
should be laid upon one than are laid upon others in 
the same calling and condition, and that in the admin¬ 
istration of criminal justice no different or higher pun¬ 
ishment should be imposed upon one than such as is 
prescribed to all for like offenses/ Barbier v. Con¬ 
nolly, 113 U. S. 27, 31, 28 L. Ed. 923, 924, 5 Sup. Ct. 
Rep. 357, 359. This language was cited with approval 
in Yick Wo. v. Hopkins, 118 U. S. 356, 369, 30 L. Ed. 
220, 226, 6 Sup. Ct. Rep. 1064, 1070, in which it was also 
said that ‘the equal protection of the laws is a 
pledge of the protection of equal laws/ In Hayes 
v. Missouri, 120 U. S. 68, 71, 30 L. Ed. 578, 580, 7 Sup. 
Ct. Rep. 350, 352, we said that the 14th Amendment 
required that all persons subject to legislation limited 
as to the objects to which it is directed, or by* 
the territory within which it is to operate, ‘shall be 
treated alike, under like circumstances and conditions 
both in the privileges conferred, and in the liabilities 
imposed/ ‘Due process of law and the equal protection 
of the laws,’ this court has said, ‘are secured, if the 
laws operate on all alike, and do not subject the indb 
vidual to an arbitrary exercise of the powers of gov¬ 
ernment/ Duncan v. Missouri , 152 IT. S. 377, 382, 38 
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L. Ed. 483, 487, 14 Sup. Ct. Rep. 570, 572. Many other 
oases in this court are to the like effect. 

“These principles, applied to the case before us, 
condemn the statute of Illinois. We have seen that 
under that statute all except producers of agricultural 
commodities and raisers of live stock, who combine 
their capital, skill, or acts for any of the purposes 
named in the act, may be punished as criminals, while 
agriculturalists and live stock raisers, in respect of 
their products or live stock in hand, are exempted 
from the operation of the statute, and may combine and 
do that which, if done by others, would be a crime 
against the state. The statutes so provides notwith¬ 
standing persons engaged in trade or in the sale of mer¬ 
chandise and commodities, within the limits of a state, 
and agriculturalists and raisers of live stock, are all in 
the same general class, that is, they are all alike en¬ 
gaged in domestic trade, which is, of right, open to all, 
subject to such regulations, applicable alike to all 
in like conditions, as the state may legally prescribe. 

“The difficulty is not met by saying that, generally 
speaking, the state when enacting laws may, in its 
discretion, make a classification of persons, firms, cor¬ 
porations, and associations, in order to subserve public 
objects. For this court has held that classification 
‘must always rest upon some difference which bears a 
reasonable and just relation to the act in respect to 
which the classification is proposed, and can never be 

made arbitrarilv and without any such basis. 

• » 

Rut arbitrary selection can never be justified by calling 
it classification. The equal protection demanded by the 
14th Amendment forbids this. * * * No duty rests 

more imperatively upon the courts than the enforcement 
of those constitutional provisions intended to secure 
that equality of rights which is the foundation of 
free government. * * * It is apparent that the 

mere fact of classification is not sufficient to relieve a 
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statute from the reach of the equality clause of the 
14th Amendment, and that in all cases it must appear, 
not only that a classification has been made, but also 
that it is one based upon some reasonable ground— 
some difference which bears a just and proper relation 
to the attempted classification—and is not a mere arbi¬ 
trary selection. , 

******** 

“Returning to the particular case before us, and 
repeating or summarizing some thoughts already ex¬ 
pressed, it may be observed that if combinations of 
capital, skill, or acts, in respect of the sale or purchase 
of goods, merchandise, or commodities, whereby such 
combinations may, for their benefit exclusively, control 
or establish prices, are hurtful to the public interests 
and should be suppressed, it is impossible to per¬ 
ceive why like combinations in respect of agricultural 
products and live stock are not also hurtful. Two or 
more engaged in selling dry goods, or groceries, or 
meats, or fuel, or clothing, or medicines, are, under the 
statute, criminals, and subject to a fine, if they combine 
their capital, skill, or acts for the purpose of estab¬ 
lishing, controlling, increasing, or reducing prices, or of 
preventing free and unrestrained competition amongst 
themselves or others in the sale of their goods or 
merchandise; but their neighbors, who happen to be 
agriculturalists and live stock raisers, may make com¬ 
binations of that character in reference to their grain 
or live stock without incurring the prescribed penalty. 
Under what rule of permissible classification can such 
legislation be sustained as consistent with the equal 
protection of the laws? It cannot be said that the 
exemption made by the 9th section of the statute was of 
slight consequence, as affecting the general public 
interested in domestic trade and entitled to be pro¬ 
tected against combinations formed to control prices 
for their own benefit; for it cannot be disputed that 










agricultural products and live stock in Illinois con¬ 
stitute a very large part of the wealth and property of 
that state. 

“We conclude this part of the discussion by saying 
that to declare that some of the class engaged in 
domestic trade or commerce shall be deemed criminals 
if they violate the regulations prescribed by the state 
for the purpose of protecting the public against illegal 
combinations formed to destroy competition and to 
control prices, and that others of the same class shall 
not be bound to regard those regulations, but may 
combine their capital, skill, or acts to destroy compe¬ 
tition and to control prices for their special benefit, 
is so manifestly a denial of the equal protection of the 
laws that further or extended argument to establish 
that position would seem to be unnecessary.” 

Regulation Five is a more palpable denial of the equal 
protection of the laws than was the Illinois statute which 
was held unconstitutional in tiie opinion just quoted from. 
The purpose of the Illinois statute and one of the ostensible 
purposes of Regulation Five is the prevention of monoplv. 
The power of the State of Illinois to forbid and penalize 
monopolies was not questioned, but it was held that legis¬ 
lation to that end must not arbitrarily discriminate be¬ 
tween classes of persons similarly situated. The only sim- 
ilaritv in the situation of the classes discriminated between 
by the Illinois statute was that they were all engaged in 
domestic trade. The situations of the classes discriminated 
between by Regulation Five, on the other hand, were iden¬ 
tical at the time of the passage of the Act of May 27, 1908. 
The members of each class were the owners of land in fee 
simple. The lands of each allottee were subject to restric¬ 
tions upon alienation. Each allottee was a ward of the 
United States and as much subject to the jurisdiction of 
Congress as every other allottee at the time of the passage 

of tlie Act. Absolutelv the onlv difference between the 

• • 





members of the several classes made by the Act of May 
J7, 1908, was in their degrees of Indian blood, with the 
consequent differences in capacity to manage their own 
estates. In all other respects the situation of each allottee 
was precisely the same as that of every other allottee. Can 
it be seriously contended that differences in mental capacity 
furnish any reasonable basis tor denying to the more help¬ 
less Indian the right to resort to as favorable a market 
as the Indian of better understanding? There is this fur¬ 
ther distinction between the Connolly case and the case at 
bar. The Illinois statute sought to suppress monopoly not 
by denying or limiting the market for the property of the 
class discriminated against, but merely by forbidding the 
members of that class to unite or combine to fix prices or 
suppress competition. Regulation Five, on the other hand, 
if its purpose be the suppression of monopoly, seeks to 
accomplish that result at the expense of the members of 
the restricted class of Indians by denying them as favor¬ 
able a market for the products of their individual allot¬ 
ments as is allowed to the allottees of the favored class. 
It impairs their liberty of contract and interferes with 
their enjoyment of the products of their own estates in 
lee simple, while the only objection to the Illinois statute 
was that it failed to include all classes of persons similarly 
situated. 

In Truax v. Raich , No. 361, October term 1915, decided 
November 1, 1915, the Supreme Court of the United States 
held that the Arizona statute requiring that every employer 
of more than five workers at any one time, “ regardless of 
kind or class of work or sex of workers, shall employ not 
less than eighty per cent qualified electors or native born 
citizens of the United States or some subdivision thereof/' 
is repugnant to the 14th Amendment in that it denies the 
equal protection of the laws to aliens lawfully resident in 
the United States. 

It will be noted that the Arizona statute did not go to 
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the extent of denying aliens the right of employment at 
all. The extent of the discrimination between aliens and 
citizens was this: While the citizen might work for any 
person from whom he could procure employment, the alien’s 
market for his labor was confined to those employers not 
having in their service as many as five other workers and 
to those other employers who might employ him without 
reducing the proportion of their employes who were quali¬ 
fied electors or native born citizens of the United States 
below eighty per cent of the whole number of their em¬ 
ployes. In the opinion of the court, by Mr. Justice Hughes, 
it is said: 

“It is insisted that the act should be supported 
because it is not ‘a total deprivation of the right of 
the alien to labor’; that is, the restriction is limited to 
those businesses in which more than five workers are 
employed, and to the ratio fixed. It is emphasized that 
the employer in any line of business who employs 
more than five workers may employ aliens to the extent 
of 20 per cent of his employees. But the fallacy of this 
argument at once appears. If the state is at liberty 
to treat the employment of aliens as in itself a peril, 
requiring restraint regardless of kind or class of work, 
it cannot be denied that the authority exists to make 
its measures to that end effective. Otis v. Parker, 187 
IT. S. 606, 47 L. Ed. 323, 23 Sup. Ct. Rep. 168; New 
York e.r re!. Silz v. ffesterberg, 211 U. S. 31, 53 L. Ed. 
75, 29 Sup. Ct. Rep. 10; Purity Extract & Tonic Co. v. 
Lynch, 226 IT. S. 192, 57 U. Ed. 184, 33 Sup. Ct. Rep. 
44. If the restriction to 20 per cent now imposed is 
maintainable, the state undoubtedly has the power, if it 
see fit, to make the percentage less. We have nothing 
before us to justify the limitation to 20 per cent save 
the judgment expressed in the enactment, and if that 
is sufficient, it is difficult to see why the apprehension 
and conviction thus evidenced would not be sufficient 
were the restriction extended so as to permit only 
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10 per cent of the employees to be aliens, or even a 
less percentage; or were it made applicable to all busi¬ 
ness in which more than three workers were employed 
instead of applying to those employing more than five. 
A\ e have frequently said that the legislature may rec¬ 
ognize degrees of evil and adapt its legislation accord¬ 
ingly (Consolidated Coal Co. v. Illinois , 185 U. S. 203, 
207, 46 L. Ed. 872, 875, 22 Sup. Ct. Rep. 616; McLean 
v. Arkansas , 211 U. S. 539, 551, 53 L. Ed. 315, 321, 
29 Sup. Ot. Rep. 206; Miller v. Wilson , 236 U. S. 373, 
384, 59 L. Ed. 627, 632, 35 Sup. Ct. Rep. 342); but 
underlying the classification is the authority to deal 
with that at which the legislation is aimed. The re¬ 
striction now sought to be sustained is such as to 
suggest no limit to the state’s power of excluding 
aliens from employment if the principle underlying 
the prohibition of the act is conceded. No special 
public interest with respect to any particular business 
is shown that could possibly he deemed to support the 
enactment, for, as we have said, it relates to every 
sort. The discrimination is against aliens as such in 
competition with citizens in the described range of enter¬ 
prises, and in our opinion it clearly falls under the con¬ 
demnation of the fundamental law.” 

Had Congress by the Act of May 27, 1908, enacted that 
the Indians who were that day released from guardianship 
might lease their lands for oil and gas mining purposes to 
whomsoever they might see fit, but that the Indians whose 
lands remained restricted should not be permitted to make 
oil and gas mining leases at all, is it not clear that the 
allottees so discriminated against would have been denied 
the equal protection of the laws, when it is borne in mind 
that owing to the migratory character of oil and gas the 
same may be drained from an allotment through wells on 
adjacent lands? Is it not clear that a regulation by the 
Secretary of the Interior to the same effect would have 
had precisely the same result? It may be true that the 







exclusion and disqualification as lessees of^persons and M- 
porations owning or interested in forty-eight ^dred acres 
of oil and gas leases in the territory ot the F \e Civilized 
Tribes does g not totally destroy the market of the restricted 
Indian But, as said by the Supreme Court of the United 
States in the passage quoted above, the question is one of 
loTr and if this clus, may bo arbitrary «cluM aa 
lessees the power must also exist to exclude any other 
classes' of prospective lessees which the Secretary of the 
Interior may see fit to proscribe, and finally to deny to t 
restricted Indian any market at all for his oil and gas. W e 
submit that under the decision in Tritax v. Raich the power 
to exclude as lessees persons owning or interested in fort>- 
eitrht hundred acres cannot exist without conceding the 
power to deny the right of the restricted allottee to save 

and market his oil and gas at all. 

Up to this point our inquiry has been, does Relation 
Five violate the 5th Amendment by denial of the eq 
protection of the laws* If we assume the possibility of the 
existence of a case wherein the equal protection of the laws 
mav be denied without depriving the citizens of liberty o 
property without due process of law, the case at bar is i 
inch a case If the 3th Amendment to the Constitution of 
the United States does not in all cases forbid the denial 
of the equal protection of the laws, it is clear that it 
reaches all cases where a denial of the equal protection of 
,he law operates, as it does in this case, to deprive a person 
of liberty and property without due process of law. 

In the consideration of the question of the validity of 
Regulation Five, we must not lose sight of the fact that tli 
\ct of Mav 27, 1008, was passed after the vesting of app - 
iant’s title and after the vesting of the titles of most of 
the allottees in the Five Civilized Tribes. The restrictions 
upon alienation imposed by that Act cannot therefore 
sustained upon the theory that they are restraints upon 
alienation imposed by a grantor; they are sustainable onl> 
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as an exercise of the power of Congress as the guardian of 
these Indian wards of the United States. Tiger v. Western 
invest. Co. f 221 U. S. 286. 

It is true that the restrictions upon the alienation of 
homesteads imposed by the several allotment acts before 
the vesting ot titles thereunder have not yet expired, and 
it may, therefore, be argued that as to homesteads the 
power of the United States is purely arbitrary, upon the 
theory that these were conditions imposed by the grantor 
and accepted by the grantees. If this contention might 
be accepted as sound, it is a sufficient answer thereto to 
say that the operation of Regulation Five is not confined 
to homesteads but includes surplus allotments upon which 
the original restrictions have expired, and that therefore 
the regulation if invalid as to surplus allotments is like¬ 
wise invalid as to homesteads. It is well settled that Acts 
of Congress (The Employers’ Liability Cases, 207 U. S. 
463), as well as regulations of the executive departments 
(Illinois Cent. R. Co. v. McKcndree , 203 U. S. 514), enacted 
in general language broad enough to cover matters without 
as well as matters within the constitutional jurisdiction, 
cannot be limited by judicial construction so as to make 
them operate only upon the matters over which Congress 
or the executive may rightfully exercise control. If void 
as to surplus lands Regulation Five must be held to 
bo also void as to homesteads, even if there would 
have been no constitutional objection to a like regulation 
confined in its operation to homesteads. 

Does Regulation Five deprive the appellant and other 
restricted allottees of the Five Civilized Tribes of libertv 
and property without due process of law? It deals with 
the private estate of the allottee owned by him in fee sim¬ 
ple. It must not be forgotten that, as was said by the 
Supreme Court of the United States in Choate v. Trapp , 
224 U. S. 665: 





“There is a broad distinction between tribal property 
and private property/’ 

w 

A deprivation of the use of property is a deprivation 
of property within the meaning of the Constitution. Dob¬ 
bins v. Los Angeles , 195 U. S. 223; Re Kelso , 147 California 
609, 2 L. R. A. (N. S.) 796. In the case last cited it was 
held, as stated in the second point of the syllabus, that: 

“An ordinance which absolutely prohibits the opening 
or working of stone quarries within certain prescribed 
limits, whether it can be done without injury to other 
property or the public or not, is void, as depriving the 
owner of his property without due process of law.” 

In the opinion of the court it is said: 

“As is said in Tiedeman’s Limitations of Police 
Power, the next thing to depriving a man of his prop¬ 
erty is to circumscribe him in its use. A limitation of 
the use pro tanto deprives him of the enjoyment 
thereof, and any arbitrary action in this regard is a 
taking of private property without due process of law.” 

While the decision in West v. Kansas Natural Gas Co. t 
221 U. S. 229, holding void the Oklahoma statute prohibiting 
the transmission of natural gas by pipe line to points out¬ 
side the State, seems to have been based upon the Commerce 
clause of the Constitution, nevertheless, it is clearlv recog- 
nized in the opinion that the right of the land owner to save 
and market bis oil and gas is a property right of which 
he cannot be deprived by a State, under the due process 
clause of the 14th Amendment. Witness the language of 
the court: 

“We have reviewed the cases at some length, as they 
demonstrate the unsoundness of the contention of ap¬ 
pellant based upon the right to conserve (we use this 
word in the sense appellant uses it) the resources of 
tlie State, and that the statute finds no justification in 
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such purpose for its interference with private property 
or its restraint upon interstate commerce.” (Italics 
ours.) 

It will be noted that the Oklahoma statute of which 
the above was spoken did not undertake to deprive the 
land owner of all market for his gas. It did, however, 
undertake to restrict him to such market as he might be 
able to find in the State of Oklahoma, just as Regulation 
Five restricts the allottee to the market remaining after 
excluding all prospective lessees holding or interested in 
forty-eight hundred acres of leases within the territory 
occupied by the Five Civilized Tribes. 

It is clearly recognized in West v. Kansas Natural Gas 
Co., supra, that oil and gas in place in the earth are private 
property and are protected by constitutional guarantees. 
Clearly, neither the Secretary of the Interior nor Congress 
itself would have the power to say that an Indian ward of 
the government shall never extract from his allotment the 
oil and gas underlying the same, and that he shall per¬ 
petually be deprived of enjoying any of the benefits incident 
to its ownership. Clearly, neither the Secretary of the 
Interior nor the Congress of the United States can take 
the oil and gas underlying the allotment of the restricted 
Indian citizen and give such oil and gas to his neighbor, 
whether that neighbor be an unrestricted Indian or a white 
man. If this cannot be done directly, neither can it be done 
indirectly by tying the hands of the restricted Indian until 
April 26th, 1931 (the date of the expiration of restrictions 
under the Act of May 27. 1908), while his neighbor whose 
market is unlimited drains his allotment through wells on 
adjoining lands. 

This is no fanciful or imaginary danger. It is real and 
apparent. Speaking of oil and gas, the Supreme Court of 
the United States said in Ohio Oil Co. v. Indiana, 177 U. 
S. 190, 203: 





“They have no fixed situs under a particular portion 
of the earth’s surface within the area where they obtain. 
They have the power, as it were, of self-transmission. 
No one owner of the surface of the earth within the 
area beneath which the gas or oil move can exercise 
his right to extract from the common reservoir in which 
the supply is held without to an extent diminishing the 
source of supply, as to which all other owners of the 
surface may exercise their rights.” 

That the land owner whose land is drained of the oil 
and gas underlying it through wells on adjacent lands 
thereby loses his property therein is recognized by the 
same court in Brown v. Spillman , 155 U. S. 665. In that 
case the court said of oil and gas: 

“They belong to the owner of the land and are part 
of it, so long as they are on it, or in it, or subject to 
his control, but when they escape and go into other land, 
or come under another’s control, the title of the former 
owner is gone. If an adjoining owner drills his own 
land, taps a deposit of oil or gas extending under his 
neighbor’s field so that it comes into his well, it be¬ 
comes his property.” 

It is an undisputed fact in this case that after months 
of unremitting effort by appellant to lease his allotment 
for oil and gas mining purposes, W. S. Mowris is the only 
person found by appellant willing to obligate himself to 
pay a cash rental, to incur the expense of exploring appel¬ 
lant’s land for oil and gas, and to pay appellant the pre¬ 
scribed royalty upon oil or gas which may be produced 

thereon. An arbitrarv refusal bv the Secretarv of the In- 

• • » 

terior to consider the merits of this lease mav deny to the 
appellant the only opportunity that he may ever have to 
secure the benefits of any oil or gas which may underlie 
his land. The allottees in the same localitv whose restric- 
tions were removed by the Act of May 27. 1908, enjoy the 
right to contract with Mr. Mowris for the development 
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ot their lands unaffected by the fact that Mr. Mowris is 
interested in forty-eight hundred acres of leases upon re¬ 
stricted lands. Their hands are not tied by Regulation 
Five. It is obvious that if the law permits the unrestricted 
allottee to contract with a lessee for the development 
of his land, but denies to the restricted allottee the right 
to contract with the same lessee, such a law necessarily 
permits the taking of the oil and gas of the restricted 
allottee without benefit to him through wells on the land 
of the unrestricted allottee, unless such restricted allottee 
is able to find some other person of a class not objectionable 
to the Secretary of the Interior under Regulation Five 
with whom he may contract. 

The rights of liberty and property, of which the ap¬ 
pellant may not be deprived without due process of law, 
include not only the oil and gas which may underlie his 
allotment, but the right to make all proper contracts which 
may secure to him the royalties and other benefits that may 
be derived from the saving and marketing thereof. Refer¬ 
ring to the 14th Amendment, Mr. Justice Brown, speaking 
for the court, in Holden v. Hardy , 169 U. S. 366, 390, said: 

“Recognizing the difficulty of defining, with exact¬ 
ness, the phrase ‘due process of law,’ it is certain that 
these words imply a conformity with natural and in¬ 
herent principles of justice, and forbid that one man’s 
property, or right to property, shall be taken for the 
benefit of another, or for the benefit of the State, with¬ 
out compensation; and that no one shall be condemned 
in his person or property without an opportunity of 
being heard in his own defense. 

“As the possession of property, of which a person 
cannot be deprived, doubtless implies that such prop¬ 
erty may be acquired, it is safe to say that a state 
law which undertakes to deprive any class of persons 
of the general power to acquire property, would also 
be obnoxious to the same provision. Indeed , we may 
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go a step further , and say that as property can only 
be legally acquired as between living persons by con¬ 
tract , that a general prohibition against entering into 
contracts with respect to property , or having as their 
object the acquisition of property , would be equally 
invalid .” (Italics ours.) 

And the due process clause of the 5tli Amendment 
likewise includes and protects liberty of contract from im¬ 
pairment by congressional legislation. Adair v. L nited 
States , 208 U. S. 161. 

It is true that being under guardianship the restricted 
Indian has not the constitutional right to enter into such 
contracts without the approval of the Secretary of the 
Interior acting as his guardian and protector. He has, 
however, the same constitutional right as a person sui jut is 
to make any lawful contract respecting his property, or 
having for its purpose the acquisition ot property, subject 
only to the approval of the Secretary of the Interior. He 
has a right to demand that the nation which, for his pro¬ 
tection, has deprived him of the complete management and 
control of his own estate, shall not deprive him of his 
liberty of contract without charging the Secretary of the 
Interior as his guardian with the legal duty to consummate 
in his behalf all proper contracts and to take all other 
steps for the preservation of his estate that a reasonably 
prudent man, having regard for his own best interests, 
would ordinarily take for the preservation of his own 
estate. And this right with respect to contracts for the 
leasing of his estate is not satisfied until there has been 
an actual exercise by the Secretary of his discretion and 
.judgment upon the sole question of the advantage to the 
allottee of the proposed lease. 

The law recognizes that any person who is deprived 
by the government of control over either his person or his 
estate has the constitutional right to demand that the gov¬ 
ernment shall accord to him the protection which the law 
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prevents him from exercising in his own behalf. This 
principle is well illustrated by the case of Logan v. United 
States, 144 U. S. 263, 284, 285, wherein the court said: 

“Although the Constitution contains no grant, general 
or specific, to Congress of the power to provide for the 
punishment of crimes, except piracies and felonies on 
the high seas, offenses against the law of nations, 
treason and counterfeiting the securities and current 
coin of the United States, no one doubts the power of 
Congress to provide for the punishment of all crimes 
and offenses against the United States, whether com¬ 
mitted within one of the states of the Union, or within 
territory over which Congress has plenary and ex¬ 
clusive jurisdiction. 

“To accomplish this end, Congress has the right 
to enact laws for the arrest and commitment of those 
accused of any such crime or offense, and for holding 
them in safe custody until indictment and trial; and 
persons arrested and held pursuant to such laws are in 
the exclusive custody of the United States, and are 
not subject to the judicial process or executive war¬ 
rant of any state. Ableman v. Booth, 62 U. S. 21 
How. 506 (16:169); Tarble’s Case, 80 U. S. .., 13 
Wall. 397 (20:597); Robb v. Connolly, 111 U. S. 624 
(24:542). The United States, having the absolute right 
to hold such prisoners, have an equal duty to protect 
them, while so held, against assault or injury from 
any quarter. The existence of that duty on the part 
of the government necessarily implies a corresponding 
right of the prisoners to be so protected; and this right 
of the prisoners is a right secured to them by the 

Constitution and laws of the United States. 

********* 

“The prisoners were in the exclusive custody and 
control of the United States, under the protection of 
the United States, and in the peace of the United 





States. There was a coextensive duty on the part of 
the United States to protect against lawless violence 
persons within their custody, control, protection and 
peace; and a corresponding right of those person?.., 
secured by the Constitution and laws of the United 
States, to be so protected by the United States. If 
the officers of the United States, charged with the per¬ 
formance of the duty, in behalf of the United States, 
of affording that protection and securing that right, 
neglected or violated their duty, the prisoners were 
not the less under the shield and panoply of the United 
States.” (Italics ours.) 

The same principle of law is applicable where the 
state assumes control of the estate of the citizen. In 
Woerner on the American Law of Guardianship, section 1, 
it is said: 

“And since the enjoyment of property, as well as 
life, is the inalienable right of human beings, it is the 
office of the State in all civilized countries to substitute, 
in vindication of the property rights of minors, and 
persons of unsound mind, its own universal will for 
that of the incompetent owners, thus restoring the es¬ 
sential element of their property. This is accomplished 
bv the intervention of officers known as guardians, 
curators, committees, tutors, conservators, etc., con¬ 
trolled by a class of courts having jurisdiction for this 
purpose, and armed with powers commensurate with 
their functions , namely, to control, preserve and dis¬ 
pose of the property of their wards as these them¬ 
selves, net in a rationally, would do if sui juris.” (Italics 
ours.) 

In Cooley’s Constitutional Limitations (7th Ed.), at 
page 144, the following is quoted with approval from the 
opinion of Chancellor Walworth, in Cochran v. Law Surlay, 
Wend. 365, 373: 
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“ ‘It is clearly,’ says the Chancellor, ‘within the 
powers of the legislature, as parens patriae , to pre¬ 
scribe such rules and regulations as it may deem 
proper for the superintendence, disposition and man¬ 
agement of the property and effects of infants, lunatics 
and other persons who are incapable of managing their 
own affairs. But even that power cannot constitu¬ 
tionally be so far extended as to transfer the beneficial 
use of the property to another person, except in those 
cases where it can legally be presumed the owner of 
the property would himself ha've given the use of his 
property to the other, if he had been in a situation to 
act for himself, as in the case of a provision out of 
the estate of an infant or lunatic for the support of an 
indigent parent or other near relative/ 99 

In Burke v. Mechanics Savings Bank, 12 Rhode Island 
513, Chief Justice Durkee, speaking for the court, said: 

“Perhaps it may be supposed that the resolution is 
constitutional because the complainants were infants 
when it was adopted. Undoubtedly the legislature 
of the several states are in the habit of doing many 
things for infants which they refrain from doing for 
adults; but this is simply because infants have not the 
same ability as adults to do them for themselves. We 
do not understand that the great constitutional safe¬ 
guards of life , liberty and property are any less ef¬ 
fectual for the protection of infants than of adults. 
An infant’s property is as safely secure from arbitrary 
alienation by the legislature as an adult’s; and if the 
legislature sometimes interferes with it, it does so, 
unless it exceeds its proper province , merely as parens 
patriae for the benefit of the infant and to do for him 
what it may be presumed he would do for himself but 
for his incapacity . ” 

In the case last cited it was held to be beyond the 
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power of the legislature to authorize the incumbering of 
the estate of a minor under guardianship to raise funds 
for the payment of a moral obligation of the infant. The 
legislative act was held to deprive the infant of his property 
without due process of law. The court said in its opinion 
that it could only be presumed that the infant himself 
would incumber his estate for the payment of his legal 
obligations, and, as shown in the above quotation, that it 
was beyond the legislative power to authorize the incum¬ 
bering of the infant’s estate except for “what it may be 
presumed he would do for himself but for his incapacity.” 

Can it be presumed that any sane individual, having 
regard to his own interests, who desires to lease his land 
for oil and gas mining purposes, would arbitrarily refuse 
to deal with a person who desired to lease the same, with¬ 
out inquiring into the honesty of the proposed lessee and 
his ability to perform the contract, and without even per¬ 
mitting him to state the terms upon which he was willing 
to contract or the consideration which he would pay—basing 
his refusal even to consider the matter upon no other 
ground than that the proposed lessee was interested in 
forty-eight hundred acres of other leases? Yet this is 

exaetlv what the Secretarv of the Interior does under 
• • 

Regulation Five. It is immaterial under that regulation 
how honest the person or corporation desiring to take the 
lease may be; it is immaterial how great his or its financial 
resources may be; it is immaterial how ample may be its 
facilities for the development of the leased premises; it 
is immaterial how great may be the consideration offered 
to the allottee; it is immaterial how favorable the other 
terms of the proposed lease may be. Under Regulation 
Five the Secretarv of the Interior arbitrarilv refuses to 
consider the proposed lease at all, if the lessee is the owner 
of or interested in forty-eight hundred acres of leases on 
restricted lands in the territory occupied by the Five 
Civilized Tribes, although if such lessee should be the 
owner of forty-eight thousand acres of oil and gas leases 





outside of that territory, the lease would be considered 
by the Secretary of the Interior upon its merits and he 
would exercise his discretion thereon. 

As we have already stated, we do not question the 
power of Congress to retain the class of Indians of which 
appellant is a member under the guardianship and pro¬ 
tection of the United States insofar as their restricted 
estates are concerned. The validity of the classification 
adopted by Congress in Section 1 of Act of May 27, 1908, 
is not questioned unless the Act be so construed as to sub¬ 
ject the lestricted classes to burdens and discriminations 
not made by the language of the Act. But if the Act be 
construed as authorizing the making and enforcement of 
Regulation Five and as subjecting the restricted Indians 
to the burdens and discriminations resulting from its en¬ 
forcement, an altogether different question is presented. 
The power of Congress to classify these Indians for the 
purpose of protecting the weaker classes does not include 
the power to impose arbitrary and discriminatory regu¬ 
lations invading the liberty and property of the restricted 
classes. Congress in the exercise of its powers is subject 
to the same limitation as are the several states in the 
exercise of the police power, namely, that under the guise 
of exercising such powers constitutional rights cannot be 
arbitrarily invaded by legislation not reasonably appro¬ 
priate to the exercise of the power under the assumed 
authority of which the legislation is enacted. Adair v. 
United States , 208 IT. S. 161. 

Y\ hile the couits will sustain legislative classification 
based upon substantial differences in situation of the classes 
of persons dealt with by such legislation and will sustain 
legislation reasonably appropriate to the accomplishment 
of a power vested in the legislative body, although such 
legislation may to some extent interfere with the liberty 
of the citizen, purely arbitrary interference with liberty or 
property cannot be sustained, nor are the courts concluded 
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by the legislative determination that reason exists for such 
discrimination or legislative interference with liberty or 
property. This rule, which is declared in cases we have 
already cited, is unquestioned. The only difficulty lies in 
the application of the rule to particular cases. 

With the wisdom or policy of legislation courts are 
not concerned. On the other hand, the question of the 
power of the legislature is finally for the courts, notwith¬ 
standing legislative determination of the existence of the 
power. The question in the case at bar is one of power, 
and not merely of wisdom or of policy. The correctness 
of this assertion is, we think, clearly demonstrated by the 

authorities to which we shall now call the attention of the 
Court. 

In Gulf C. <& S. F. R. Co. v. Ellis , 165 U. S. 150, in 
which a state statute was held to be repugnant to the 14th 
Amendment because of arbitrary classification and dis¬ 
crimination, the court uses the following language: 

“While good faith and a knowledge of existing con¬ 
ditions on the part ot the legislature is to be presumed, 
yet to carry that presumption to the extent of always 
holding that there must be some undisclosed and un¬ 
known reason for subjecting certain individuals or cor¬ 
porations to hostile and discriminating legislation is to 
make the protecting clauses of the 14th Amendment a 

mere rope of sand, in no manner restraining state 
action. 

* ****♦##* 

“But it is said that it is not within the scope of 
the 14th Amendment to withhold from states the power 
of classification, and that if the law deals alike with 
all of a certain class it is not obnoxious to the charge 
of a denial of equal protection. W hile, as a general 
proposition, this is undeniably true (Hayes v. Missouri , 
120 IT. S. 68; Missouri P. R. Co. v. Mackey , 127 IT. s! 
205; Walston v. Kevin % 128 IT. S. 578; BelVs Gap R. Co. 


V. Pennsylvania, 134 U. S. 232; Pacific Exp. Co. v. 
Seibert, 142 U. S. 339; Giozza v. Tiernan, 148 U. S. 
657; Columbus S. R. Co. v. Wright, 151 U. S. 470; 
Marchant v. Pennsylvania R. Co., 153 U. S. 380; St. 
Louis & S. F. R. Co. v. Mathews, 165 U. S. 1), yet it 
is equally true that such classification cannot be made 
arbitrarily. The state may not say that all white men 
shall be subjected to the payment of the attorneys’ 
fees of parties successfully suing them, and all black 
men not. It may not say that all men beyond a certain 
age shall be alone thus subjected, or all men possessed 
of a certain wealth. These are distinctions which do 
not furnish any proper basis for the attempted classi¬ 
fication. That must always rest upon some difference 
which bears a reasonable and just relation to the act 
in respect to which the clessification is proposed, and 
can never be made arbitrarily and without any such 
basis.” 

The statute which was held unconstitutional in this 
case discriminated against railroad companies by requiring 
them to pay attorneys’ fees to persons successfully prose¬ 
cuting suits against them on claims for personal services, 
for damages, for over-charges on freight, and for claims 
for stock killed or injured, no such penalty being imposed 
upon natural persons or other corporations. It was held 
that the fact that railroad companies might be classified 
for some purposes did not justify legislation discriminating 
against them as to matters respecting which railroad com¬ 
panies stood in the same relation as other corporations and 
natural persons. 

This principle is applicable here. Differences in degree 
of Indian blood may fully warrant classification for the 
purpose of guardianship and protection of those In¬ 
dians in whom the Indian blood predominates, but such dif¬ 
ferences cannot warrant legislation restricting such Indians 
under guardianship to a less favorable market than the 
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other classes of Indians, because there is no just reason 
for discriminating between different classes of persons 
within the jurisdiction of Congress with respect to their 
market for their oil and gas. See, also, on this question, 
Dobbins v. Los Angeles, 195 U. S. 223. 

But passing the question of arbitrary discrimination 
between the several classes of Indians who were subject 
to the power of Congress at the time of the passage of 
the Act of May 27, 1908, let us inquire whether there is 
any reasonable ground upon which this restriction in the 
market of the allottee might be sustained, even if it were 
not subject to the objection that it discriminates between 
classes similarly situated at the time of the passage of the 
Act. Vi e repeat the language of the Supreme Court of 
the United States in Gulf C. A' S. F. R. Co. v. Ellis, supra: 

“While good faith and a knowledge of existing con¬ 
ditions on the part of the legislature is to be pre¬ 
sumed, yet to carry that presumption to the extent of 
always holding that there must be some undisclosed 
and unknown reason for subjecting certain individuals 
or corporations to hostile and discriminating legis¬ 
lation is to make the protecting clauses of the 14th 
Amendment a mere rope of sand, in no manner re¬ 
straining state action.’’ 

In the case at bar there may be some undisclosed 
reason for Regulation Five, but if so we are unable to 
imagine what it may be. We shall, therefore, direct our 
inquiry into the validity of the two reasons for the making 
and enforcement of Regulation Five assigned by the re¬ 
spondent in the court below, viz.: (1) The prevention of 
monopoly, and (2) the protection of the allottee by pre¬ 
venting the leasing of his allotment to a lessee wiio, by 
reason of his large holdings and scattered interests, might 
reasonably he assumed to be incapacitated from properly 
developing the lease. Are either of these asserted reasons 
sufficient to have warranted Congress or the Secretary 



ot the Interior to burden the enjoyment of private property 
with this regulation? We submit that they are not. 

Let us first consider the claim that Regulation Five 
is a lawful and appropriate measure for the suppression 
of monopoly. The first objection which naturally suggests 
itself is that the lands of the Five Civilized Tribes having 
been allotted in severalty and passed into individual owner¬ 
ship, although subject to restrictions, the suppression of 
monopoly in the Oklahoma oil field is a matter for the con¬ 
sideration of the State of Oklahoma in the exercise of its 
police power. But if we assume the power of the Federal 
government to legislate for the suppression of monopoly 
in oil and gas in the territory of the Five Civilized Tribes, 
it by no means follows that Regulation Five is a reasonable 
or appropriate measure for the accomplishment of that 
purpose. 

If these lands were tribal lands, not owned by indi¬ 
vidual Indians in severalty, perhaps the power of the Sec¬ 
retary of the Interior to prescribe a general regulation, 
applicable to all of the tribal lands, similar to Regulation 
Five might be conceded. But this is not the case. Fracti- 
callv all of the lands in the territorv of the Five Civilized 
Tribes have passed into individual ownership. The guar¬ 
dianship retained by Congress and exercised by the Secre¬ 
tary of the Interior over the appellant and other restricted 
Indians with respect to their individual allotments is a 
guardianship over private, and not tribal, property. The 
duties and obligations of the Secretary of the Interior as 
such guardian are duties and obligations to the individual, 
and not to the tribe. Can such guardianship be exercised 
for the purpose of protecting other members of the tribes 
from monopoly at the expense of the individual Indian over 

whose estate the Secretarv of the Interior was entrusted 

» 

with power for the sole rmrpose of protecting him in its 
ownership and enjoyment? 




It will be remembered that the burdens of Regulation 
Five do not fall upon all of the classes of Indians whose 
allotments were subject to the jurisdiction of Congress at 
the time of the passage of the Act of May 27, 1908. If 
the object of Regulation Five is the securing of benefits 
to all members of the sev eral tribes, that object is sought to 
be accomplished at the expense of a part only of the members 
of these tribes, viz., the now restricted Indians. It is in¬ 
conceivable that monopoly may be effectually suppressed 
by restricting the market of the Indian retained under 
guardianship by the Act of May 27, 1908, when it is borne 
in mind that less than one-fourth of the lands in the Okla¬ 
homa oil fields are subject to the operation of Rule Five 
(Tr., p. G), But, assuming that a public benefit or a benefit 
to the members of the tribes generally mav result from 
the enforcement of Rule Five, the Secretary of the Interior, 
as the guardian of the individual allottee, deprives him of 
his liberty and property by limiting his market for his 
oil and gas in the interest, not of the allottee, but of the 
public or of members of the tribes generally, none of 

whom outside of the restricted allottee are required to 
share in such burdens. 

It is clear that the restricted allottee could not receive 
a greater benefit from the suppression of monopoly than the 
unrestricted allottee upon whom none of the burdens of 
Regulation hive are imposed. It is equally <iear that the 
effect of Regulation Five may be to depriv, the restricted 
allottee of the realization of any benefit from his oil and 
gas, tor it may prevent him from contracting for the de¬ 
velopment of his land with the only persons who are able 
and willing to lease it. In fact, that is appellant’s situation 
in the case at bar. According to the undisputed allega¬ 
tions ot Ins petition, the only person he has found able and 
willing to develop his property is forbidden to lease the 
same by Regulation Five. Appellant could derive but 
slight consolation from the fact, if it were a fact that 


Regulation Five has tended to the suppression of monopoly 
or has enhanced the market value of oil, when its effect 
has been to deprive him of his only opportunity to enjoy the 
benefits of any oil and gas underlying his land. 

It is well settled that due process of law does not 
permit the imposition of the burdens incident to the secur¬ 
ing of a common benefit upon one class only of the persons 
benefited. 

And, however great may be the duty of the Secretary 
of the Interior to the tribes, clearly that duty invests him 
with no more power to take the private property of the 
restricted allottee for the common good than to take the 
private property of other citizens of the State of Oklahoma 
for the same purpose. 

In Missouri Pacific It. Co. v. Nebraska, 217 U. S. 196, 
it was held that neither the power of the State to prevent 
monopolies nor its control Over common carriers warrants 
legislation arbitrarily requiring railroad companies to con¬ 
struct at their- own expense sidetracks or switches to con¬ 
nect with grain elevators which may be erected adjacent to 
their rights of way, and that this is true, “whatever may be 
the speculation as to the ultimate return for the outlay.” 
Such legislation, it was held, deprives the railroad com¬ 
panies of their property without due process of law. 

“Whatever else may be uncertain about the definition 
of the term ‘due process of law,’ all authorities agree 
that it inhibits the taking of one man’s property and 
giving it to another, contrary to settled usages and 
modes of procedure, and without notice or an oppor¬ 
tunity for a hearing.” 

Ochoa v. Hernandez y Morales, 230 U. S. 161. 

We repeat that at the time of the passage of the Act 
of May 27, 1908, appellant’s title and the titles of most of 
the Indian allottees who are subject to the burdens of 
Regulation Five had vested; that these lands were then 
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private property protected by constitutional guarantees 
(Choate v. Trapp, supra); and that the sole power of 
Congress over this private property was to pass legislation 
for the protection of the allottees in their ownership and 
enjoyment thereof. This being true, Regulation h ive can¬ 
not be sustained unless its enforcement bears some reason¬ 
able relation to the accomplishment of that object. Tie 
fact if it were a fact, that Regulation Five operates to the 
advantage of other wards of the United States who were 
exempted from its burdens would in no way justify it. 

Evidently realizing that Regulation Five cannot ^ be 
sustained as an appropriate exercise of the power ol con¬ 
gress over the private estate of appellant and other Indian 
allottees similarly situated, except upon the theory that it 
has some reasonable tendency to benefit such allottees 
with respect to their individual allotments, counsel for t le 
respondent in the court below laid great stress upon the 
contention that the regulation may operate to the ad¬ 
vantage of the restricted allottee by preventing the leasing 
of his land to persons or corporations having widely scat¬ 
tered interests and who might exhaust their resources m 
the development of other leases, thereby disabling hem- 
selves from properly developing the restricted allottee s 
lease The respondent does not say that this is the purpose 
of Regulation Five. His counsel argue that this may have 
been its purpose. But Regulation Five shows on its face 
that this could not have been its purpose. If the object 
« f Regulation Five was to protect the allottee against neg¬ 
lect or failure to develop his allotment by lessees whose 
interests were too widely scattered and whose means might 
be exhausted through ihe sinking of dry wells on other 
lands why were the restrictions of Regulation Five con- 
fmed’to persons and corporations owing or interested in 
fortv-ei-bt hundred acres of leases within the teiritoiii 
“;;,W I,,, He rive Tribe*! Verier 

Five a person or corporation may men or be intereateJ 
in forty-eight hundred, forty-eight thousand, or any other 
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number of acres of leases for oil and gas mining purposes, 
scattered through the oil fields of Pennsylvania, Ohio, Illi¬ 
nois, Wyoming, California, Mexico, Russia, or wherever 
else oil and gas is produced, and yet not be disqualified 
from leasing. This fact precludes us from indulging in the 
assumption that the purpose of Regulation Five was to 
protect the allottee against lessees having widely scattered 
interests. 

Where a statute which deprives a person or class of 
persons of liberty or property is sought to be sustained 
upon the theory that it was passed by the legislative body 
for the purpose of accomplishing an object within its pow¬ 
ers, and the statute shows upon its face that such could not 
have been the purpose of the legislative body, the courts 
will indulge in no presumption that the legislature has de¬ 
termined that a reasonable necessity exists for the legisla¬ 
tion for the accomplishment of that purpose. 

In State v. Redmon, 134 Wisconsin 89, 14 L. R. A. (N. 
S.) 229, it was sought by the state to sustain a statute pro¬ 
viding that unoccupied upper berths in sleeping cars 
should be closed or not at the option of the occupant of the 
lower berth. Clearly this statute took the property of the 
sleeping car company. It was the state’s contention that 
the law was enacted for the purpose of preserving the pub¬ 
lic health and that the legislature’s determination of its 
necessity for that purpose was controlling on the courts. 
The court held, however, that the fact that the act gave the 
occupant of the lower berth an option to have the upper 
berth closed or not, clearly disclosed that the legislative 
purpose was not the protection of the public health. Mr. 
Justice Marshall, speaking for the court, said: 

“Had it been thought that there is a substantial 
reason why, for the public interests, an upper berth 
should be closed when unoccupied, in case of the lower 
one being in use, the law would have so provided in all 
cases instead of leaving it to the mere dictation, 
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whether springing from judgment or mere whim, of 
each individual customer in a lower berth, to control 
the upper one in respect to the matter. To thus leave 
such matter to the mere caprice of the occupant of the 
lower berth is a confession on the face of the act that 
it was not treated by the legislature as one deemed to 
be reasonably vital to the public interests. So the 
law is not, in reality, a police regulation but an unwar¬ 
ranted interference with property rights. * * *” 

After this decision a new statute was enacted imposing 
a penalty upon sleeping car companies if, the lower berth 
being occupied, the upper berth was let down before it was 
actually engaged. It will be noted that this act gave the 
occupant of the lower berth no option in the matter. The 
later statute was sustained bv the Supreme Court of M is- 
consin, but its judgment was reversed by the Supreme 
Court of the United States in Chicago , M. & St. P. B. Co. v. 
Wisconsin, 238 U. S. 491. In the opinion of the court, by 
Mr. Justice Lamar, it is said: 

“But the language of the act of 1911, now under re¬ 
view, does not remove the fundamental objection to 
that class of legislation. For as the state could not 
authorize the occupant of the lower berth to take 
salable space without pay, neither can the present stat¬ 
ute compel the company to give that occupant the free 
use of that space until it is actually purchased by an¬ 
other passenger. The owner’s right to property is 
protected even when it is not actually in use, and the 
company cannot be compelled to permit a third person 
to have the free use of such property until a buyer 
appears. 

44 While this principle is recognized, it is said that 
this act of 1911 was not passed for the purpose of 
benefiting the occupant of the lower berth, but as a 
health measure and in the interest of all the occupants 
of the car. But the statute does not purport to be 
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ft health measure and cannot be sustained as such. 
For if lowering the upper berth injuriously interfered 
with the ventilation of the car and the health of the 
passengers, it would follow that upper berths shoidd 
not be lowered; and if it was harmful to let down the 
uppers, it would be even more harmful to permit addi¬ 
tional passengers to come into the car and occupy 
them.” (Italics ours.) 

In other words,. the Supreme Court of the Unitea 
States treated the fact that the statute permitted the upper 
berth to be lowered when sold as a legislative confession 
that the purpose in forbidding the lowering of the upper 
berth when unsold was not the preservation of health. 

Applying the reasoning of these decisions to Regula¬ 
tion Five, is not the fact that that regulation permits per¬ 
sons and corporations owning forty-eight hundred acres or 
even more of oil and gas leases in other oil fields to lease 
restricted lands, a confession upon the face of the regu¬ 
lation that its purpose was not to protect the allottee 
against lessees whose interests were thought to be too 
widely scattered? 

But if we were to assume, despite the confession on the 
face of the regulation, that its purpose was as contended 
by counsel for respondent, is it not clear that such a reg¬ 
ulation is purely arbitrary? Persons and corporations who 
may desire to lease restricted Indian lands and who are pre¬ 
cluded from doing so by Regulation Five, have, of course, 
no constitutional or legal rights to be considered and we 
assert no rights in their behalf. But the constitutional rights 
of the appellant and of other allottees similarly situated 
clearly entitle them to urge upon the court the arbitrary 
character of this regulation. 

Even if Congress or the Secretary of the Interior had 
forbidden the approval of an oil and gas lease made to any 
person or corporation interested in forty-eight hundred 
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acres of such leases, instead of confining the prohibition of 
Regulation Five to cases where the prospective lessee is in¬ 
terested in forty-eight hundred acres of restricted leases 
in the territoiv of the Five Civilized Tribes, nevertheless, 
the regulation could not have been sustained because of its 
arbitrary character. 

Regulation t ive, it will be noted, proscribes as lessees 
all corporations and associations, as well as individuals, 
who may own or be interested in leases upon forty-eight 
hundred acies of restricted lands. Some corporations, as¬ 
sociations and individuals have the capacity and the facili¬ 
ties for properly developing many times forty-eight Hun¬ 
dred acres; their resources are sucii that they may drill crry 
wells innumerable upon other leases without in the slightest 
degree impairing their financial ability to develop the re¬ 
stricted allottee’s leases. On the other hand, there are other 
corpoiations, associations and individuals who have neither 
the resources, the experience nor the ability properly to 
oevelop an oil and gas lease covering a single acre. The 
°nl> practical and reasonable way (and the way which 
would be adopted by an ordinarily prudent man dealing 
with his own estate with the sole view of promoting his own 
interests) to determine the qualifications of a lessee would 
be to inquire into the honesty, the resources, the exper¬ 
ience, the facilities and capacity of the lessee in each par¬ 
ticular case. No sane man dealing with his own estate and 
having regard solely for his own interests would arbitrarily 
refuse to consider an advantageous proposition for an oil 
and gas lease for no other reason than that the proposed 
lessee was interested in forty-eight hundred acres of leases 
in a certain oil field, without first inquiring whether the re¬ 
sources, experience and facilities of the proposed lessee 
were such as to enable him properly to develop the lessor’s 
land, in addition to carrying on his other business. 

Again we repeat that it is the ownership or interest 
only in a particular class of leases in a limited field which 
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the regulation provides shall disqualify the lessee. If the 
purpose ot Regulation Five is to protect the allottee against 
neglect by a lessee whose interests are too widely scattered, 
i: is indeed strange that the regulation fails to recognize 
not only that the interests of a lessee having forty-eight 
hundred acres or more of leases in other fields are still 
more widely scattered, but that large interests in other 
businesses and property than oil and gas leases would have 
a greater tendency to incapacitate a lessee for the proper 
handling of a restricted lease than would the ownership 
of oil and gas leases. Common experience teaches us that 
wide experience in a particular field of endeavor, whether it 
be the oil and gas business or some other, qualifies a person 
in that particular field far beyond the person who has had no 
such experience. It is equally apparent that extensive in¬ 
terests of a lessee in another character of business, with 
the consequent devotion of his attention, energy and capi¬ 
tal thereto, would naturally preclude such lessee from giv¬ 
ing to the development of an oil and gas lease that atten¬ 
tion and experience requisite to its proper development. Is 
it not clear that a regulation which recognizes extensive in¬ 
terests as a ground for the disqualification of a lessee, only 
in cases where such interests are in the oil and gas mining 
business, is purely arbitrary? 

That a regulation which recognizes persons, associa¬ 
tions or corporations interested in forty-eight hundred acres 
of leases as qualified, except only in cases where such leases 
are upon restricted lands of the Five Civilized Tribes, and 
under which the Secretarv of the Interior refuses 10 con- 
sider a lease to a person or corporation interested in forty- 
eight hundred acres of restricted leases within that terri¬ 
tory without even considering the qualifications of such 
lessee, is unconstitutional, there can be no doubt, under the 
decision of the Supreme Court of the United States in 
Smith v. Texas, 233 U. S. 630. 

In that case it was held that a deprivation of liberty 




and property without due process of law, contrary to the 
14th Amendment, results from the enforcement of the pro¬ 
visions of Texas Laws 1909, chapter 46, which make it a 
misdemeanor for any person to act as a conductor on a rail¬ 
way train in that state without having previously served 
for two years as a freight conductor or brakeman. It was 
recognized in the opinion that it was within the power of 
the state to adopt reasonable regulations for the purpose 
of protecting the public from the dangers which would re¬ 
sult from the employment of inexperienced and incompe¬ 
tent persons in the railway service. But it was held that a 
law requiring two years’ experience as a freight conductor 
or brakeman and disqualifying, for sendee as freight con¬ 
ductors, engineers and other classes of railroad men whose 
experience qualified them to act as freight conductors, and 
denying to other persons, who might in fact be qualified, all 
opportunity to show their qualifications, was purely an ar¬ 
bitrary denial of the liberty of contract and of the property 
rights of such other persons. 

It is true, as we have already said, that prospective 
lessees have no constitutional rights to be considered, and 
we do not cite this case in support of such a contention. 
We cite it as showing that the regulation under which those 
interested in forty-eight hundred acres of restricted leases 
are disqualified as lessees, and the Secretary of the Interior 
refuses to consider whether they may in fact be qualified 
tc. operate the allottee’s lease to the advantage of the al¬ 
lottee, is purely arbitrary. 

We quote in part from tin* opinion of the court in 
Smith v. Texas, supra , delivered by Mr. Justice Lamar: 


“The statute here under consideration permits those 
who had been freight conductors for two years before 
the law was passed, and those who for two years have 
been freight conductors in other states, to act in the 
same capacity in the State of Texas. But, barring 
these exceptional cases, the net permits brakemcn on 
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freight trains to be promoted to the position of con¬ 
ductor on a freight train, but excludes all other citi¬ 
zens of the United States from the right to engage in 
such service. The statute does not require the brake- 
man to prove his fitness, though it does prevent all 
others from showing that they are competent. The act 
prescribes no other qualification for appointment as 
conductor than that for two years the applicant should 
have been a brakeman on a freight train, but affords 
no opportunity to any others to prove their fitness. It 
thus absolutely excludes the whole body of the public, 
including many railroad men, from the right to secure 
employment as conductor on a freight train. 

“For it is to be noted that, under this statute, not 
only the general public but also four classes of railroad 
men, familiar with the movement and operation of 
trains and having the same kind of experience as a 
brakeman, are given no chance to show their compe¬ 
tency but are arbitrarily denied the right to act as con¬ 
ductors. The statute excludes firemen and engineers 
of all trains, and all brakemen and conductors of pas¬ 
senger trains. But no reason is suggested why a 
brakeman on a passenger train shoidd be denied the 
right to serve in a position that the brakeman on a 
freight train is permitted to fill. Both have the same 
class of work to do, both acquire the same familiarity 
with rules, signals and methods of moving and dis¬ 
tributing cars, and if the training of one qualifies him 
to serve as conductor, the like training of the other 
should not exclude him from the right to earn his living 
in the same occupation . 99 (Italics ours.) 

Recognizing, as the court necessarily did, the power of 
the state to make any reasonable regulation for the protec¬ 
tion of the traveling public against inefficient and inexper¬ 
ienced railroad employees, it is clear that the only ground 
upon which the statute could be held repugnant to the 14th 
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Amendment was that it was arbitrary and unreasonable. 
The decision of the court holding 1 the statute unconstitu¬ 
tional is therefore a judicial determination of its unreason¬ 
able and arbitrary character. Although the Texas legisla¬ 
ture was legislating upon a subject within its pow T er, the 
court did not hesitate to review* the determination of the 
legislature that the statue was an appropriate and reason¬ 
able exercise of its power. In the case at bar it may be 
conceded that congress acted upon a subject within its 
power in placing and retaining under guardianship, as to 
their restricted allotments, these Indian citizens of the 
l nited States. It may be conceded that the Secretary of 
the Interior acts within his power in exercising such guard¬ 
ianship. But the existence of this power does not w*arrant 
v deprivation of the liberty or property of the allottee by 
arbitrary legislation having no tendency to accomplish the 
purpose of the guardianship, nor does it affect the power 
and duty of the courts to exercise their own independent 
judgment upon the reasonableness of a regulation purport¬ 
ing to have been enacted in the interest of the allottee. 
.\nd this being a Federal question upon which the decisions 
of the Supreme Court of the United States are binding 
upon all other courts, it would seem clear that the decision 
in Smith v. Texas , supra, is determinative of the arbitrary 
character of Regulation Five, regardless of any theory to 
the contrary which may be entertained by the Secretary of 
the Interior or by any other officer or department of the 
government. 

In the argument of this question we have assumed that 
the act of congress authorized the making of this refla¬ 
tion and have undertaken to show to the court that "con¬ 
gress could not constitutionally authorize it. We have done 
this, not because we construe the act of congress as author¬ 
izing the regulation, but because it is clear that the Secre¬ 
tary of the Interior, in the administration of the act of con¬ 
gress, can possess no pow*er which congress could not con- 
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stitutionally confer upon him. Garfield v. United States, ex 
rel Goldsby, 211 U. S. 249. 

Before leaving this branch of the case it may be well 
to call the attention of the court to the fact that in many 
instances the oil and gas constitute the chief value of the 
lands in the Five Civilized Tribes. Much of this land is of 
practically no value for agricultural purposes, but is of 
great value because of the oil and gas underlying it. Dur¬ 
ing the past few years new fields have been opened up in 
parts of this territory which had theretofore not been 
known to contain oil and gas, and the limits of existing 
fields have been extended by the drilling of wells somewhat 
remote from existing production by persons who have been 
willing to take the chances of loss through the drilling of 
dry holes. 

The allottee whose land is in proven territory may 
have no difficulty in leasing his land, although his market 
is limited, and he may be precluded from accepting tlie 
most advantageous terms offered him because of Regulation 
Five. But the allottee whose land is not in proven terri¬ 
tory is much more seriously affected by the regulation. A 
vast deposit of oil or gas may underlie his land. Obviously, 
it is not every day that a person can be found who will 
incur the hazard of loss incident to the exploration of such 
land for oil and gas. In the case at bar, the appellant 
sought unsuccessfully for several months to find a person 
willing to assume the hazard of so exploring his land. Mr. 
Mowris is the only person he was able to find. He has en¬ 
tered into a lease with appellant which upon its face is 
fair and reasonable and which conforms to all require¬ 
ments of the Secretary of the Interior as to form. Yet this 
lease cannot be considered under Regulation Five because 
of the interest of Mr. Mowris in forty-eight hundred acres 
of restricted leases. 

It is obvious that the effect of Regulation Five, if the 
Secretary of the Interior be permitted to enforce it, may be 
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to deny to appellant the only opportunity lie may ever have 
to secure the exploration of his land for oil and gas. Cer- 
tainly appellant is entitled to demand that the Secretary 
of the Interior shall exercise his discretion upon the merits 
of this lease and determine whether or not the making of 
the lease will be advantageous to the appellant. Certainly 
the Constitution of the United States does not permit the 
Secretary of the Interior to decline to perform this duty 
solely because of the interest of appellant’s lessee in other 
leases upon restricted lands. 

It may be argued that because it has not been shown 
that appellant’s lands contain oil or gas, it does not appear 
that the enforcement of Regulation Five will deprive him 
of his property. It may be that these lands contain no oil 
or gas. On the other hand, it may be that they do. If so, 
it is clear that the enforcement of Regulation Five deprives 
him of his constitutional right to save and market the same. 
And in any event the necessary effect of Regulation Five is 
to deprive the restricted allottees of the class to which ap¬ 
pellant belongs of their liberty and property without due 
process of law. The constitutional validity of this regula¬ 
tion must be tested not by what has been done under it in 
r.ny particular case, but by what may, by its terms, be 
done. Stout v. State ex rel Caldwell (Oki)., 45 L. R. A. 
(N. S.) 884. 

It is sufficient to entitle the appellant to question the 
constitutionality of Regulation Five that the same is en¬ 
forced by the respondent to appellant’s detriment. 

As we have already shown, the Supreme Court of the 
United States recognizes that the liberty of contract in¬ 
cludes the right to make all proper contracts having for 
their object the acquisition of property. And in any event 
the lease which appellant seeks to have the Secretary of 
the Interior consider upon the merits confers upor. srm 
valuable rights in this, to-wit: (1) It secures to him the 
benefit of the exploration of bis land for oil and gas with- 
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out expense to himself, but at a considerable expense to the 
lessee. (2) It provides for the payment of advanced an¬ 
nual royalties from the date of the approval of the lease at 
the rate of fifteen cents per acre per annum for the first 
and second years; thirty cents per acre per annum for the 
third and fourth years; seventy-five cents per acre per an¬ 
num for the fifth year, and one dollar per acre per annum 
for each succeeding year of the term of the lease. 

So it will be seen that, even if appellant's iand should 
contain no oil or gas, he is nevertheless deprived of prop¬ 
erty by the enforcement of Regulation Five and the arbi¬ 
trary refusal of the respondent thereunder to consider ap¬ 
pellant's lease upon its merits. 

Regulation Five is void because it is unauthorized by the Act 
of May 27, 1908, and is repugnant to that act and to the several 
acts of Congress under which the lands of the Five Civilized Tribes 
were allotted. 

If the court is not prepared unequivocally to declare 
that it was beyond the power of congress by the Act of May 
27, 1908, to authorize the making and enforcement of Reg¬ 
ulation Five, it must be conceded, we think, that the question 
of the power of Congress in the premises is of the gravest 
character. It was said by Mr. Justice White, speaking for 
the court, in United States ex rel. Attorney General v. Dela¬ 
ware (0 Hudson Co ., 213 U. S. 366, 407, that: 

“It is elementary when the constitutionality of a stat¬ 
ute is assailed, if the statute be reasonably susceptible 
of two interpretations, by one of which it would be un¬ 
constitutional and by the other valid, it is our plain duty 
to adopt that construction which will save the statute 
from constitutional infirmity. Knights Templars' & M. 
Life Indemnity Co. v. Jarman, 187 U. S. 197, 205. And 
unless this rule be considered as meaning that our duty 
is to first decide that a statute is unconstitutional, and 
then proceed to hold that such ruling was unnecessary 
because the statute is susceptible of a meaning which 
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causes it not to be repugnant to the constitution, the 
rule plainly must mean that where a statute is suscep¬ 
tible of two constructions, by one of which grave and 
doubtful constitutional questions arise and by another 
of which such questions are avoided, our duty is to 
adopt the latter. Harriman v. Interstate Commerce 
Commission 211 U. S. 407.” 

In other words, as we understand the rule, the courts 
will first determine not whether the statute is constitutional 
cr unconstitutional but merely whether the objections to 
its constitutionality raise grave and doubtful questions. If 
the court can see that such constitutional objections are of 
tliis character, its consideration of the constitutional ques¬ 
tions will be postponed until it can be ascertained whether 
or not the statute is susceptible of a reasonable construc¬ 
tion which will avoid any objection to the statute upon con¬ 
stitutional grounds. 

If the Act of May 27, 1908, be construed as not author¬ 
izing the making of Regulation Five, objections to its con¬ 
stitutionality at once disappear. That it may reasonably 
be construed as not authorizing the making of this Reg¬ 
ulation is apparent when it is remembered that the making 
of such a regulation is not required by the Act, nor is it di¬ 
rectly or indirectly suggested by anything contained in the 
Act. The only reference to rules and regulations contained 
in the Act is the provision of Section 2, which we have al¬ 
ready quoted: 

“That leases of restricted lands for oil, gas or other 
mining purposes, leases of restricted homesteads for 
more than one vear and leases of restricted lands for a 
period of more than five years, may be made with the 
approval of the Secretary of the Interior under rules 
and regulations provided by the Secretary of the In¬ 
terior, and not otherwise.” 

Clearly this provision of the statute contemplates only 




lawful, reasonable and constitutional regulations directed to 
the attainment of the purpose of the legislation, namely, the 
protection of the incompetent classes of Indians in their 
ownership and enjoyment of their allotted lands and of the 
gas and oil underlying such lands. 

It will be seen, therefore, that constitutional objections 
to the Act arise not from any objectionable provision on 
the face of the Act, but only when it is sought to construe 
the Act as authorizing such arbitrary and discriminatory 
regulations as Regulation Five. 

But if there were no question of the power of 
Congress to authorize the making of Regulation Five, 
yet the courts will incline to a construction of the 
statute as not contemplating or authorizing the 
making of such regulation. We have already considered 
the arbitrary character of the regulation. We have seen 
that it discriminates between classes of Indians who were 
similarly situated at the time of the passage of the Act of 
May 27, 1908. We have seen that it denies to certain 
classes of these Indians equality of opportunity with the 
ether classes to save and market their oil and gas. Re¬ 
gardless of the constitutional power of a legislative body, 
courts always lean to a construction of a legislative act 
which will not result in a denial of equality of rights and 
privileges. 

This rule of statutory construction is stated in Cooley’s 
Constitutional Limitations (7 Ed.), page 562, in the follow¬ 
ing language: 

“Equality of rights and privileges and capacities 
unquestionably should be the aim of the law; and if 
special privileges are granted, or special burdens or re¬ 
strictions imposed in any case, it must be presumed 
that the legislature designed to depart as little as pos¬ 
sible from this fundamental maxim of government. 

“The state, it is to be presumed, has no favors to 




bestow and designs to inflict no arbitrary deprivation 
of rights. Special privileges are always obnoxious and 
discriminations against persons or classes are still 
more so; and, as a rule of construction, it is to be pre¬ 
sumed they were probably not contemplated or de¬ 
signed.’ ’ 

That this rule of statutory construction applies with 
peculiar force to the Act of May 27, 1908, must be readily 
recognized when the source of these restricted estates and 
the terms of the legislation under which they were granted 
are borne in mind. 

In McDougal v. McKay, 237 U. S. 380, the Supreme 
Court of the United States quoted with approval the declar¬ 
ation of the Circuit Court of Appeals for the Eighth Cir¬ 
cuit, which is as applicable to all of the other tribes as to the 
Creek tribe, of which it was said, that when 

‘‘the time came to disband the tribe its ownership 
as a political society could no longer continue and the 
division of its property was far more nearly akin to 
the partition of property among tenants in common 
than the grant of an estate by a sovereign owner.” 

Legislation looking to the accomplishment of such a 
partition would naturally be construed as contemplating 
(xact equality in all respects in the division of the tribal 
property, even in the absence of express legislative declara¬ 
tion to that effect. But neither Congress nor the several 
tribes were content to leave the requirement of equality to 
implication or conjecture. 

Section 11 of the Act of Congress approved June 28, 
1898 (30 Stat. L. 495), commonly known as the Curtis Act, 
which provided for the allotment among the members of 
the several tribes of the use and occupancy of the surface 
of the tribal lands, required the 

“giving to each, so far as possible, his fair and equal 
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share thereof, considering the nature and fertility of 
the soil, location and value of same.” 

Later, when agreements were made between the several 
tribes and the United States for the allotment of the tribal 
lands among members of the tribes in severalty and for the 
conveyance to each allottee of an estate in fee simple in 
his allotment, express provisions were again made to se¬ 
cure equality. 

The Cherokee Allotment Agreement, it is true, provided 
that in the determination of the value of the land to be 
allotted, consideration should not be given to the location 
thereof, to any timber thereon, or to any mineral deposits 
contained therein. It did provide, however, for the ap¬ 
praisal of the tribal lands at their true value and for the 
allotment to each citizen of lands equal in value to 110 
acres of the average allottable lands of the Cherokee Na¬ 
tion (32 Stat. L. 716). 

The Atoka Agreement between the United States and 
the Choctaw and Chickasaw Nations provided: 

“That all lands within the Indian Territory belong¬ 
ing to the Choctaw and Chickasaw Indians shall be al¬ 
lotted to the members of said tribes so as to give to 
each member of these tribes, so far as possible, a fair 
and equal share thereof, considering the character and 
fertility of the soil and the location and value of the 
lands” (30 Stat. L. 495). 

The Original Creek Agreement provided that: 

“All lands of said tribe, except as herein provided, 
shall be allotted among the citizens of the tribe by 
said Commission so as to give each an equal share of 
the whole in value, as nearly as may be, in the manner 
following: # * *” (31 Stat. L. 861). 

The Original Seminole Allotment Agreement provided 
that the lands of the tribe 
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shall bo divided among the members of the tribe so 
that each shall have an equal share thereof in value, 
so far as may be, the locality and fertility of the soil 
considered.” (30 Stat. L. 567.) 

In view of the fact that the allotment of these lands 
" as, in effect, a partition thereof among 1 tenants in common 
and that in the case of each nation express provision was 
made in the agreements under which these lands were al¬ 
lotted, designed to secure as nearly as possible equality in 
the division of the tribal lands, and that these agreements 
v.ere in all cases ratified and confirmed by the Congress 
of the United States, is it not manifestly obligatory to con¬ 
strue subsequent congressional legislation, which, upon its 
face, evidences no intention to discriminate, in accordance 
with the rule of construction laid down in the above quota¬ 
tion from Cooley’s Constitutional Limitations? 

In the construction of any legislative act it is import¬ 
ant to bear in bind the purpose of the legislation. Unde¬ 
niably the controlling purpose of the Act of May 27, 1908, 
was the protection of the incompetent classes of Indians in 
the possession and enjoyment of their respective allotments, 
^o purpose to deny to these incompetent allottees equality 
of rights with their more competent brothers; no purpose to 
impose upon their lands discriminatory burdens in the in¬ 
terest of others is manifested by the Act of Congress. 

The several agreements, which provided that equality 
should be secured insofar as possible in the division of 
these lands, were incorporated into and became acts of Con¬ 
gress, deriving their legal force and effect from the action 
of the Congress of the United States. Clearly an execu¬ 
tive regulation denying to certain classes of these Indians 
(quality of opportunity to save and market the oil and gas 
underlying their respective allotments is in conflict with 
the spirit, if not with the letter, of these acts of Congress. 

It was urged by counsel for respondent in the court 








below that Regulation Five has been enforced since 1903, 
and that it was contained in the “Rules and Regulations 
Governing the Department of the Interior,” published as a 
senate document in 1907, and because of the fact that the 
Act of May 27, 1908, requires the making of oil and gas 
leases to be “with the approval of the Secretary of the In¬ 
terior under rules and regulations provided by the Secre¬ 
tary of the Interior, and not otherwise,” and because Con¬ 
gress failed specifically to repudiate Rule Five, it is argued 
that Congress impliedly authorized its enforcement in the 
administration of that Act. Let us see if this argument is 
of the slightest weight. 

The circumstances of the printing of this senate docu- 
nient are as follows: 

On February 1st, 1907, the senate passed the follow¬ 
ing resolution: “Resolved, that the Secretary of the Inter¬ 
ior be requested to furnish to the senate for its informa¬ 
tion a copy of all rules and regulations governing the de¬ 
partment in its various branches.” At the same time like 
lesolutions, couched in almost identical language and of¬ 
fered by the same senator, were passed calling upon the 
Postmaster General, the Attorney General, the Secretary 
ot State, the Secretary of the Treasury, the Secretary of 
Agriculture and the Secretary of Commerce and Labor to 
furnish copies of all rules and regulations governing their 
respective departments in their various branches. Such 
copies were furnished in response to these resolutions and 
the same were ordered printed on February 26, 1907. The 
several reports furnished and printed under these resolu¬ 
tions contain many thousands of pages of printed matter. 
The rules and regulations of the Interior Department fur¬ 
nished under this resolution were printed in four parts. 
AVe have not had access to Part 1. Part 2 contains 395 
pages of printed matter; Part 3 contains 923 pages, and 
Part 4, in which Rule Five is printed, contains 355 pages. 
Ot the thousands of pages of rules and regulations of ex- 
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ecutive departments which were printed under these resolu¬ 
tions, Rule Five covers not over three or four lines. Cer¬ 
tainly the fact that a rule or regulation was printed in this 
vast volume of senate documents, through the action of one 
house only of the Congress of the United States, cannot 
warrant the courts in treating such rule or regulation as 
furnishing any index to the intent of a subsequent act of 
Congress. 

As to the argument that Rule Five has been enforced 
since 1903, it may be said that conditions were entirely dif¬ 
ferent in 1903 than they were at the time of the passage of 
the Act of May 27, 1908, or at the present time. In 1903 
the oil industry in Oklahoma was in its infancy, the pro¬ 
duction then being less than three per cent of its present 
volume. Practically all of the lands of the Five Civilized 
Tribes were then' restricted and the enforcement of the 
regulation then resulted in no inequality in the opportunity 
of the Indian allottees to enjoy the benefits of the oil and 
gas underlying their respective allotments. 

The question with which we are now concerned is not 
as to the operation or the effect of Rule Five under prior 
Acts of Congress. It is, rather, is Rule Five a lawful and 
appropriate regulation within the power of the Secretary 
of the Interior under the Act of Congress which he is now 
administering and which limits his powers in the premises, 
ramelv, the Act of May 27, 1908? And because the neces¬ 
sary effect of the regulation under the Act of May 27, 1908, 
is to produce inequality between the classes of Indians who 
were within the jurisdiction of Congress at the time of the 
passage of that Act, and with whom the Act dealt, it is in¬ 
sisted that the rules of construction preclude the courts 
from imputing to congress an intention to authorize this 
regulation. 

Not only is Regulation Five destructive of an equality 
of right which the Act of May 27, 1908, indicates no inten- 
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tlon to impair, but it is destructive of rights secured to the 
allottees by the express language of the Act. 

The decisions of the United States Circuit Court of 
Appeals for the Eighth Circuit are final in many cases in¬ 
volving the construction of these Acts of Congress relating 
to the Five Civilized Tribes, and the Supreme Court of the 
United States pays more than ordinary deference to the 
decisions of that court upon such questions. In following 
the decisons of that court and of the Supreme Court of the 
State of Oklahoma upon one of these questions, the Su¬ 
preme Court of the United States said: 

“And not only would it be improper for us to dis¬ 
regard the effect of the decisions already announced by 
the Circuit Court of Appeals and the Supreme Court of 
Oklahoma, which are supported by cogent reasoning, 
but, considering the peculiar and rapidly changing con¬ 
ditions within that state, special consideration must be 
accorded to them. We accordingly accept the doctrine 
announced therein * * *” McDouqal v. McKay , 

237 IT. S. 385. 

The Circuit Court of Appeals for the Eighth Circuit 
construed Section 2 of the Act of May 27, 1908, in Midland 
Oil Co. v. Turner, 179 Fed. 74, holding that the Act of 
Congress recognizes the right of the allottee to make his 
own lease and that the Secretary of the Interior has merely 
a veto power in the premises. The question involved in 
that case was as to the power of the Secretary of the In¬ 
terior to permit the assignment of an approved oil and gas 
lease upon a restricted allotment without the consent of 
the allottee, contrary to a provision of the lease requiring 
such consent. Speaking for the court, Circuit Judge Hook 
said: 

“The assignment of the lease was contrary to the 
express prohibition contained in it and was void. It 
conferred no rights whatever on the assignees. We 
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assume, without further consideration, that the ap¬ 
proval of the assignment by the Assistant Secretary of 
the Interior had the same effect as if done by the Sec¬ 
retary himself. But that does not help matters. The 
power of the Secretary with respect to oil and gas 
leases of Cherokee allottees was that of approval or 
disapproval. He could veto but could not initiate or 
make a lease. He might refuse to approve because of 
the presence of a provision and thereby render the 
lease ineffective; but he could not strike out a part and 
have the remainder continue in force without the con¬ 
currence of the lessor. If a lease were made to A. 
with a prohibition against transfer, the Secretary could 
not lawfully nullify the prohibition by approving a 
transfer to B. The land, subject to specific restrictions 
imposed bv Congress, belonged to the Indian, and 
whether a lease should be made at all and, if so, upon 
what terms, rested in the first place with the guardian 
and the court of probate. (The allottee having been a 
minor and the lease having been made by a guardian 
appointed by the State court.) 
******** 

“It is urged that the terms of the lease are fair and 
the complainant is not injured by the assignment. 
But complainant did not contract with Seep and Barns- 
dall and no court has power to impose a contract on a 
person against his express stipulation. It is as much 
a natural right of a person to select those with whom 
he contracts as it is to determine the character of his 
engagement and the terms and conditions by which he 
will be bound. As was said in National Bank v. Hall , 
101 U. S. 43, 50, 25 L. Ed. 822: ‘In making a contract, 
parties are as important an element as the terms with 
reference to the subject-matter. Mutual assent as to 
both is alike necessary.’ ” 

The right of the allottee to make his own lease, which 




is recognized by this decision, is not a right granted by the 
act of Congress. It is a right of the allottee by virtue of 
bis ownership of the land, which is recognised by the act of 
Congress, and which is limited only by the express pro¬ 
visions of the Act. 

“Every interest in lands is the subject of sale and 
transfer unless prohibited by statute, and no words al¬ 
lowing it are necessary.’’ 

Smelting Co. v. Kemp, 104 U. S. 636, 651. 

The right of the allottee to lease his land for oil and 
mining purposes existing without express permission 
from Congress, the authority of the Secretary of the In¬ 
terior to limit or restrict the allottee in the exercise of 
that right must be found in the express language of the 
Act of Congress. 

The only restriction imposed upon the allottee by the 
Act of Congress is that the lease made by him shall meet 
with the approval of the Secretary of the Interior. The 
manifest purpose of this restriction is to protect the al¬ 
lottee, as an incompetent person, from an improvident dis¬ 
position of his oil and gas rights. The extent of the Secre¬ 
tary’s power, therefore, must be to adopt rules and reg¬ 
ulations designed for the protection of the allottee and to 
secure to him a fair consideration for his oil and gas. He 
cannot go further and impair a right of the allottee which 
exists without congressional allowance and which Congress 
has not undertaken to deny. When Congress has said that 
the restricted allottee may lease his land, without attempt¬ 
ing to limit or restrict him to a less favorable market than 
is enjoyed by other allottees, the Secretary of the Interior 
cannot say that such restricted allottee may not lease his 
land at all nor can he arbitrarily exclude from the allot¬ 
tee’s market all persons, associations and corporations own¬ 
ing or interested in forty-eight hundred acres of leases 
within the territory of the Five Civilized Tribes. A regula¬ 
tion so discriminating against the restricted allottee and 
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imposing conditions upon the exercise of his right to lease, 
which Congress has not seen fit to impose, is clearly an 
attempted amendment of the Act of Congress and as such 
is beyond the power of the Secretary of the Interior. 

In Morrill v. Jones , 106 U. S. 466, it was held that the 
Secretary of the Treasury cannot, by his regulations, alter 
or amend a revenue law nor put into the body of the stat¬ 
ute a limitation which Congress did not think it necessary 
to prescribe. The provisions of the statute and of the reg¬ 
ulation involved are set forth in the opinion of the court, 
by Chief Justice Waite, from which we quote: 

“ Section 2505 of the Revised Statutes provides, 
among other things, that ‘Animals, alive, specially im¬ 
ported, for breeding purposes, from beyond the seas 
shall be admitted free (of duty) upon proof thereof 
satisfactory to the Secretary of the Treasury and under 
such regulations as he may prescribe. ’ Article 383 of 
the Treasury Customs Regulations provides that, be¬ 
fore a collector admits such animals free, he must, 
among other things, ‘he satisfied that the animals are 
of superior stock, adapted to improving the breed in 
the United States.’ 

“Jones, the defendant in error, imported certain ani¬ 
mals which were entered at the port of Portland, 
Maine, and claimed that they should be admitted free 
as they were ‘specially imported for breeding purposes.’ 
The collector, though the importation was for breeding 
purposes, demanded the duties because he was not sat¬ 
isfied that the animals were of ‘superior stock.’ The 
duties were, accordingly, paid under protest and this 
suit was brought to recover back the amount so paid. 

i # * # # # # # 

“The Secretary of the Treasury cannot, by his reg¬ 
ulations, alter or amend a revenue law. All he can do 
is to regulate the mode of proceeding to carry into 
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effect what Congress has enacted. In the present case 
we are entirely satisfied the regulation acted upon by 
the collector was in excess of the power of the Secre¬ 
tary. The statute clearly includes animals of all 
classes. The regulation seeks to confine its operation 
to animals of ‘superior stock.’ This is manifestly an 
attempt to put into the body of the statute a limitation 
which Congress did not think it necessary to prescribe. 
Congress was willing to admit, duty free, all animals 
specially imported for breeding purposes; the Secre¬ 
tary thought this privilege should be confined to such 
animals as were adapted to the improvement of breeds 
already in the United States. In our opinion the object 
of the Secretary could only be accomplished by an 
amendment of the law. That is not the office of a 
treasury regulation.” 

In United States v. Symonds, 120 U. S. 46, 49, the 
court said: 

‘‘The authority of the Secretary (of the Navy) to is¬ 
sue orders, regulations and instructions, with the ap¬ 
proval of the President, in reference to matters con¬ 
nected with the naval establishment is subject to the 
condition, necessarily implied, that they must be con¬ 
sistent with the statutes which have been enacted by 
Congress in reference to the navy. He may, with the 
approval of the President, establish regulations in exe¬ 
cution of, or supplementary to, but not in conflict with 
the statutes defining his powers or conferring rights 
upon others.” 

In United States v. United Verde Copper Company, 
196 U. S. 207, it was held that the use of timber taken 
lrom unsurveyed mineral land in the territory of Arizona in 
roasting ore at a mine in that territory, whether roasting 
ore be considered a part of mining or smelting, is authorized 
by the permission given by the Act of June 3, 1878 (20 
Stat. at L. 88, chap. 150, U. S. Comp. Stat. 1901, p. 1528), 
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Section 1, to fell and remove such timber for “building, 
agricultural, mining or other domestic purposes,” notwith¬ 
standing a regulation of the Secretary of the Interior, pro¬ 
mulgated under the supposed authority of that statute, that 
no timber can be used for smelting purposes, since the 
words of the statute that the felling and use of the timber 
shall be “subject to such rules and regulations as the Secre¬ 
tary of the Interior may prescribe for the protection of the 
timber and of the undergrowth growing upon such lands 
and for other purposes,” cannot confer upon him the power 
to take from the industries designated the permission given 
by Congress. In the opinion of the court, at page 215, it 
is said: 

“If rule 7 is valid, the Secretary of the Interior has 
power to abridge or enlarge the statute at will. If he 
can detine one term, he can another. If he can abridge, 
he can enlarge. Such power is not regulation; it is leg¬ 
islation. The power of legislation was certainly not 
intended to be conferred upon the Secretary. Congress 
has selected the industries to which its license is given 
and has entrusted to the Secretary the power to regu¬ 
late the exercise of the license, not to take it away. 
There is, undoubtedly, ambiguity in the words express¬ 
ing that power but the ambiguity should not be resolved 
to take from the industries designated by Congress the 
license given to them, or invest the Secretary of the In¬ 
terior with the power of legislation. The words of the 
statute are that the felling and use of timber by the 
industries designated shall be ‘subject to such rules 
and regulations as the Secretary of the Interior may 
prescribe for the protection of the timber and of the 
undergrowth growing upon such lands, and for other 
purposes.’ The ambiguity arises from the words which 
we have italicized. They express a purpose different 
from the protection of the timber and undergrowth, 
but the if cannot , we repeat , he extended to grant a 
power to take from the industries designated , whether 
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by the general caluse or the specific enumeration the 
permission given by Congress. 77 (Italics ours.) 

In Williamson v. United States, 207 U. S. 425, it was 
held that the authority of the Commissioner of the General 
Land Office under the timber and stone act of June 3, 1878, 
Section 3, to prescribe regulations to carry out the provis¬ 
ions of that act, does not embrace the power to require an 
applicant to make oath on final hearing of his bona fines 
and of the absence of contract or agreement in respect to 
the title which Congress has in that act, by express intend¬ 
ment, excluded from the requirements to be observed on 
such final hearing. In the opinion of the court, at page 461, 
it is said: 

“It remains only to consider whether it was within 
the power of the Commissioner of the General Land 
Office to enact rules and regulations by which an entry- 
man would be compelled to do that at the final hearing 
which the act of Congress must be considered as having 
expressly excluded, in order thereby to deprive the 
entryman of a right which the act by necessary impli¬ 
cation conferred upon him. To state the question is to 
answer it. As observed in Adams v. Church (p. 517): 
‘To sustain the contentions * * * would be to in¬ 
corporate * * * a prohibition against the alienation 

of an interest in the lands, not found in the statute, or 
required by the policy of the law upon tne subject.’ 
True it is that in the concluding portion of Section 3 
of the timber and stone act it is provided that ‘effect 
shall be given to the foregoing provisions of this act 
by regulations to be prescribed by the Commissioner of 
the Land Office.’ But this power must, in the nature 
of things, be construed as authorizing the Commis¬ 
sioner of the General Land Office to adopt rules and 
regulations for the enforcement of the statute and can¬ 
not be held to have authorized him, by such an exer¬ 
cise of power, to virtually adopt rules and regulations 
destructive of rights which Congress had conferred” 



In United States v. George , 228 U. S. 14, the court held 
to be invalid a regulation of the Commissioner of the Gen¬ 
eral Land Office requiring the claimant for public lands to 
testify as a witness in proceedings under a statute which 
required two credible witnesses other than the claimant 
himself. In the opinion of the Court, by Mr. Justice Mc¬ 
Kenna, it is said: 

“It is manifest that the regulation adds a require¬ 
ment which that section does not and which is not jus¬ 
tified by Section 2246. To so construe the latter sec¬ 
tion is to make it confer unbounded legislative powers. 
What, indeed, is its limitation? If the Secretary of the 
Interior may add by regulation one condition, may he 
not add another? If he may require a witness or wit¬ 
nesses in addition to what Section 2291 requires, why 
not other conditions and the disposition of the public 
lands thus be taken from the legislative branch of the 
government and given to the discretion of the Land 
Department? It is not an adequate answer to say that 
the regulation must be reasonable. The power to make 
it is expressed in general terms. If given at all, it is 
as broad as its subject and may vary with the occupant 
of the office. This is to make conditions of title, not 
to regulate those constituted hv the statute.’’ 

In Curtin v. Benson , 222 U. S. 78, it was held to be 
beyond the power of the Secretary of the Interior to make 
the exercise—by an owner and lessee of lands within the 
^ osemite National Park—of his right to pasture his cattle 
upon such lands and to use the toll roads leading thereto 
conditional upon his complying with certain rules and reg¬ 
ulations prescribed by the Secretary for the government of 
the Park, as to marking and defining the pasturing of such 
lands and obtaining the written permission of the superin¬ 
tendent of the Park. As appears in the opinion of the 
Court, by Mr. Justice McKenna, Curtin was the owner of 
ceitain lands and the lessee of other lands within the 



Yosemite National Park, which was established by the Act 
of October 1, 1890; leading to these lands were certain toll 
roads which had been established before the creation of 
the Park. The Secretary of the Interior promulgated cer¬ 
tain rules for the government of the Park, including the 
following: 

“9. Owners of patented lands within the park lim¬ 
its are entitled to the full use and enjoyment thereof; 
such lands, however, shall have the metes and bounds 
thereof so marked and defined as that they may be 
readily distinguished from the park lands. Stock may 
be taken over the park lands to patented lands with the 
written permission and under the supervision of the 
superintendent. 

“10. The herding or grazing of loose stock or cattle 
of any kind on the government lands in the park, as 
well as the driving of such stock or cattle over the 
same, is strictly forbidden, except in such cases where 
authority therefor is granted by the superintendent.’’ 

The appellee Benson, who was a captain in the United 
States army and superintendent of the park and as such 
charged with the duty of enforcing the rules and regula¬ 
tions prescribed by the Secretary of the Interior, undertook 
to require Curtin to mark and define his lands “by an agreed 
understanding” with him, Benson. This Curtin declined to 
do and claimed the right to pasture his cattle upon the 
lands owned and leased by himself without complying with 
the regulations prescribed by the Secretary. Benson re¬ 
moved Curtin’s cattle and refused to allow them to graze 
upon Curtin’s land until Curtin should comply with the 
rules. Curtin applied for an injunction against Benson and 
the soldiers under his command to enjoin them from driv¬ 
ing his cattle from his lands, from interfering with him and 
from preventing him from driving his cattle to his lands 
over the toll roads. A decree denying to Curtin the relief 
sought was reversed by the Supreme Court of the United 
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States. While that Court questioned Benson’s interpreta¬ 
tion of the rules and regulations as authorizing Benson’s 
attempt to require Curtin to make and define his lands “by 
an agreed understanding,” it was held that rules 9 and 10, 
supra, as promulgated by the Secretary of the Interior 
were themselves void for want of power in the Secretary 
to prescribe them. The opinion of the Court is in part as 
follows: 

“On the merits of the case we may concede, arguendo , 
as contended by the appellees and disputed by appel¬ 
lant, that the United States may exercise over the park 
not only rights of a proprietor, but the powers of a 
sovereign. There are limitations, however, upon both. 
Neither can be exercised to destroy essential uses of 
private property. The right of appellant to pasture 
his cattle upon his land, and the right of access to it, 
are of the very essence of his proprietorship. May 
conditions be put upon their exercise such as appellees 
put upon them? In answering the question we shall 
assume, for the time being, that Benson has inter¬ 
preted correctly the regulations of the Secretary of the 
Interior. His (Benson’s) order is not, it will be ob¬ 
served, a regulation of the use of the land, as an order 
to fence the lands might be, but is an absolute prohibi¬ 
tion of use. It is not a prevention of a misuse or il¬ 
legal use but the prevention of a legal and essential 
use—an attribute of its ownership—one which goes to 
make up its essence and value. To take it awag is 
practically to take his property away; and to do that 
is beyond the power of sovereignty except by proper 
proceedings to that end. 

“A law requiring an owner in appellant’s situation 
to fence bis land might be within such power, though 
of that we are not required to express an opinion. A 
law making the trespass of his cattle on other lands a 
criminal offense might be within such power. Such 
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laws might be considered as strictly regulations of the 
use of property, of so using it that no injury could re¬ 
sult to others. They would have the effect of making 
the owner of land herd his cattle on his own land and 
of making him responsible for a neglect of it. 

“We have assumed so far that Benson has exer¬ 
cised a power in accordance with the rules prescribed 
by the Secretary of the Interior. This, however, may 
be questioned. The orders of Benson are not that 
Curtin mark and define his lands but that he do so 
‘bv an agreed understanding’ with him (Benson) so 
that there could be no subsequent controversy about 
their boundaries. But this gives to Benson power to 
force a concession to his ‘understanding’ and to require 
Curtin to submit to a limitation of the area of his land 
or a limitation of its uses. It is no answer to say 
that the power would not be arbitrarily or unreason¬ 
ably exercised. It must be judged by what can be done 
under it, not by what may be done under it. 

“It may be doubted, too, if the rules prescribed by 
the Secretary of the Interior warranted Benson’s order 
in regard to the toll roads. The rules did not deal 
with the toll roads at all. They do deal with ‘park 
lands’ and authorize stock to be taken over them by 
the ‘written permission and under the supervision of 
the superintendent.’ But even if it be held to apply 
to the toll roads, it is manifestly but a regulation of 
the transit of the stock merely and not a use of the 
roads as a condition of the performance of something 
else. 

“We, however, rest our decision on the ground of 
the want of power of the Secretary or the superinten¬ 
dent to limit the uses to which lands in the park, held 
in private ownership, may be put. 

“Decree reversed and cause remanded for further 
proceedings in accordance with this opinion.” 
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Van Lear v. Eisele, 126 Fed. 823, is a case that is 
closely in point upon the question here presented, the only 
material distinction being that in that case the rules and 
regulations which were held to be invalid related to the gov¬ 
ernment s own property, while in the case at bar the rules 
and regulations deal with the private property of a citizen. 
The syllabus in 1 an Lear v. Eisele reads as follows: 

“1. The United States, being the absolute owner of 
the Arkansas Hot Springs, has the same power that a 
private owner would have to exclude the public from 
the use of the waters, or to prescribe the terms and 
conditions on which they may be used; and regulations 
in regard to such use adopted or authorized by Con¬ 
gress cannot be interfered with by the courts on the 
ground that they are unreasonable and oppressive. 

“2. Congress may lawfully delegate the power to 
make such regulations to the Secretary of the Interior 
but any exercise of such power by him must rest upon 
some statute delegating it either expressly or by neces¬ 
sary implication. 

“3. By Act March 3, 1891, c. 533, 26 Stat. 843, re¬ 
lating to the Arkansas Hot Springs Reservation, which, 
by Section 3, vests in the Secretary of the Interior 
power to make regulations to prevent the waste of 
water by lessees and, generally, power to ‘make all 
necessary rules and regulations as to said bath houses 
and the service therein as shall be deemed best for the 
public interest,’ it was designed to provide for supple¬ 
menting the general legislation of Congress by such 
specific regulations as may be necessarv to carry out 
the general purpose of the government to preserve the 
property and at the same time to give the public the 
opportunity to use the waters under proper and reason¬ 
able restrictions; and regulations promulgated by the 
Secretary thereunder in the exercise of his judgment 
and discretion, if reasonably adapted to such purpose, 


—89— 


cannot be interfered with by the courts. But such pro¬ 
vision does not confer authority to make rules 9 and 
10 promulgated June 6, 1903, which provide that no 
bathhouse supplied with water from the springs shall 
permit any person to bathe therein ‘who is under med- 

1 • • _ _ • person is a patient of a 

physician duly registered at the office of the superin¬ 
tendent, and that the right of registry will only be ac¬ 
corded to such physicians as are approved by a board 
designated by the Secretary. The fact that they apply 
only to persons under medical treatment while all 
others are permitted the use of the baths without re- 
gard to their physical condition, renders such regula¬ 
tions void, as unwarranted and unreasonable, and not 
within the power conferred; and their enforcement will 
be enjoined at suit of a duly licensed physician of the 
state who, by reason of having been denied the priv¬ 
ilege of registry, is seriously injured in his business 
because his patients, without regard to the ailments 
tor which they are being treated, are precluded from 
the use of the baths, whether prescribed by him or not. 

“Such regulations cannot be sustained as valid to the 
extent of prohibiting the use of the baths on the pre¬ 
scription of an unregistered physician, since they con¬ 
tain no such limitation and the courts are without 
power to introduce it by construction.” 

In the opinion of the court, by Judge Trieber, it is 
said: 

“An officer, when thus entrusted with public duties, 
is not subject to the control of the courts in the exer¬ 
cise of his judgment and discretion which the law re¬ 
poses in his as a part of his official functions unless 
such judgment or discretion is abused and exercised in 
a capricious manner and provided, of course, that his 
acts are within the limits of the powers thus conferred 
upon him by statute and not unreasonable. 
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“The regulation complained of in the case at bar 
prohibits the use of the hot waters belonging to the 
government to any person, under medical treatment, 
unless the physician, whose patient he is, is duly regis¬ 
tered at the office of the superintendent of the Hot 
Springs Reservation as one qualified to prescribe the 
waters from the hot springs. Rule 10 provides: ‘That 
registration will only be accorded to such physicians as 
are found by a board of physicians designated by the 
Secretary of the Interior to have proper professional 
qualifications and character.’ 

“To sustain these rules it is claimed by learned 
counsel for the defendant that, as the baths, if not 
taken judiciously under the direction of competent phy¬ 
sicians, are very dangerous, it is proper for the Secre¬ 
tary of the Interior to permit only such physicians to 
prescribe them as may, upon examination, be found to 
possess proper professional qualifications and charac¬ 
ter. If this is true the court would not hesitate to sus¬ 
tain these rules as a reasonable exercise of the discre¬ 
tion vested bv law in the Secretarv, for the courts will 
always indulge in presumptions in favor of the validity 
of the acts of an officer vested by Congress with the 
power to determine certain matters, provided that such 
a rule is reasonable and within the powers, either ex¬ 
press or implied, granted to him. An examination of 
rule 9 will show that persons not under medical treat¬ 
ment of a physician, are not excluded from the use of 
these waters but the prohibition is confined only to such 
persons as are under medical treatment of a physician. 
Why is a person not under medical treatment of a phy¬ 
sician in less danger from the use of these waters than 
one under treatment of a physician duly licensed as 
such under the laws of his state, but not registered on 
a certificate of a board appointed by the Secretary of 
the Interior? The court is unable to understand the 
cause of such a distinction. If persons not under mod- 
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ical treatment of a physician can safely take these 
baths as often as and in any manner they desire, it is 
hardly reasonable to presume that, if he happens to be 
under medical treatment of a physician, the baths 
would become dangerous. But it is earnestly insisted 
that, if the Secretary has the power to prevent the use 
of the baths upon the prescription of an unauthorized 
physician, the rules should be sustained to that extent. 
The difficulty with this contention is that the Secre¬ 
tary did not see proper to so limit the rule and courts 
are powerless to introduce words of limitation. The 
rule must stand as a whole or fall altogether. * * * 

“There is another ground upon which this rule must 
be held as being in excess of the powers granted to the 
Secretary. The rule does not limit the prohibition to 
use the baths to such persons as desire to take them 
upon prescription of an unregistered physician, but all 
persons who are patients of such a physician, although 
they may be treated for some disease which does not 
require the use of the baths at all, are included by the 
terms of this rule. A person may be under treatment 
of such a physician for a disease which can in no wise be 
affected by the use of the hot water; still, if he desires 
to make use of it of his own volition, he cannot, under 
this rule, do so because he is under treatment of an un¬ 
registered physician while, if he was not under such 
treatment, he would be accorded the privilege of using 
them. The act of Congress does not undertake to vest 
the Secretary of the Interior with such power. 

“The rule as now enforced is unwarranted and un¬ 
reasonable and for this reason absolutely void and of 
no effect. Complainant is entitled to a temporary in¬ 
junction.” 

In United States foe Use of Choctaw and Chickasaw 
Nations v. McMureay et at ., reported in 181 Federal, at 
page 723, the first paragraph of the syllabus reads as fol¬ 
lows: 
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“An Act, June 28, 1898, c. 517, Sec. 29, 30 Stat. 
505, ratifying a previous agreement made with the 
Choctaw and Chickasaw tribes of Indians April 23, 
1897, provided, inter alia , that the coal lands of the 
tribes should be under the control and supervision of 
two trustees who should perform their duties under 
rules prescribed by the Secretary of the Interior; that 
each lease should include 960 acres and be for a term 
of 30 years; that royalty should be paid on all coal pro¬ 
duced by the lessees at the rate of 15 cents per ton, 
with power in the Secretary to reduce or advance such 
royalty where deemed to the best interest of the In¬ 
dians; that on each lease there should be paid annually 
in advance $100 for each of the first two years, $200 for 
the third and fourth years and $500 for the fifth and 
each following year, to be treated as advance royalty 
and credited on royalties when the mine was developed 
and that, on default in any such payments for 60 days, 
the lease should become null and void and the payments 
made should be the property of the Indians. On May 
22, 1900, and December 6, 1907, the Secretary promul¬ 
gated amended regulations requiring, lessees to mine on 
each lease 3,000 tons the first year, 4,000 tons the sec¬ 
ond, 7,000 tons the third, 8,000 tons the fourth and 
15,000 tons the fifth and each succeeding year or pay 
the royalties on such quantities if not mined, and pre¬ 
scribing that a failure to do so would subject the lease 
to cancellation. Held, that the Secretary had no 
power to so add to the specific requirements of the act, 
which act of his was not a regulation but, in effect, an 
amendment of the statute and that an action could not 
be maintained against a lessee to enforce payment of 
royalties so unlawfully imposed.’’ 

In the opinion of the court, by Judge Campbell, it is 
said: 


“Is not the present case an attempt to put in the 




body of the statute a limitation or provision which 
Congress did not think it necessary to prescribe? Con¬ 
gress has said that the mining trustees and the lessee 
might enter into a lease-contract covering 960 acres 
to extend for 30 years at a royalty per ton which the 
Secretary was authorized to change, with the provision 
that until actual operation and mining, which would 
lesult in an output royalty, the lessee should pay an 
annual advance royalty of certain sums fixed by the 
act and inferentially, I think, authorizing a provision in 
the lease for diligent operation. The leases in ques¬ 
tion were drawn pursuant to and contained all these 
provisions. It is not contended that McMurray has not 
paid the advance annual royalties. In fact, the com¬ 
plaint alleges that he has paid a considerable portion 
of them and it is allowed as a credit. It is not con¬ 
tended that McMurray has not, under the circumstances, 
exercised diligence in development of them. The lapse 
of time since the execution of the leases might strongly 
support such an contention but the penalty for negli¬ 
gence in that respect fixed by the lease is its forfeiture 
which, as we have said, in a controverted case, is a 
question to be finally determined by the courts and not 
by the Secretary. But the Secretary by the regulation 
challenged has fixed the measure of diligent operation 
at 3,000 tons during the first year, 4,000 tons during 
the second year, 7,000 tons during the third year, 8,000 
tons during the fourth year and 15,000 tons during the 
fifth and each succeeding year and this to apply to any 
and all leases regardless of the varying circumstances 
attendant upon different leases arising from natural 
and artificial conditions. If he may arbitrarily fix this 
tonnage, why may he not fix any tonnage, even that 
which would be prohibitive of operation, and thus de¬ 
feat the very object of the act itself? Such a power 
will not be presumed to exist except it be clearly 
granted. Congress did grant him the power to change 



the per ton output royalty to such extent as he might 
deem to the best interests of the tribes. If it had in¬ 
tended that he might also arbitrarily fix the minimum 
amount of coal to be mined, regardless of existing con¬ 
ditions, that, too, could and should have been clearly 
granted and the fact that it was not persuades me that 
it was not intended, especially when it is considered that 
Congress, contemplating more or less delay in begin¬ 
ning operations, provided for stipulated advance royal¬ 
ties pending such delay. 

“I consider the regulation unauthorized and the de¬ 
murred will be sustained. It is so ordered. 

We submit that under these authorities Regulation 
Five is clearly void as an attempt to amend the Act of 
Congress and to impair rights of the appellant recognized 

by the Act of Congress. 

Appellant is not estopped to question Regulation Five. 

It was insisted by the respondent in the court below 
that appellant is estopped to question the validity ot Reg¬ 
ulation Five because his lease contains the provision that 
“this lease shall be subject to the regulations of the Secre- 
tarv of the Interior, now or hereafter in force, relative to 
*uch leases, all of which regulations are made a part and 
condition of this lease.’’ We deem it wholly unnecessary 
to enter into any extended discussion of this contention. 
In the first place,' it will be noted that it is only regulations 
“now or hereafter in force” which are adopted. This is 
rot an adoption of a regulation which was not and is not 
in force because repugnant to the Constitution and laws 

of the United States. 

Answering a contention similar to that urged by the 
respondent, the Supreme Court of t h e r mited States in 
Ochoa v. Hernandez y Morales, 230 U. S. 139, 160, said: 

“Under all the circumstances we deem it clear that 
the governor was without authority from the President 
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to make any order, judicial in its nature, that would 
have the effect of depriving any person of his prop¬ 
erty without due process of law. 

“It is said that Sec. 8 of the Foraker Act (31 Stat. 
at L. 70, chap. 191) had the effect of ratifying the 
judicial order of General Henry. That section declared: 
‘That the laws and ordinances of Porto Rico now in 
force shall continue in full force and effeot, except as 
altered, amended, or modified hereinafter, or as altered 
or modified by military orders and decrees in force 
when this act shall take effect, and so far as the same 
are not inconsistent or in conflict with the statutory 
laws of the United States not locally inapplicable, or the 
provisions hereof, until altered, amended, or repealed 
by the legislative authority hereinafter provided for 
Porto Rico or by act of Congress of the United States’ 
—with provisos not now pertinent. We can find here 
no legislative purpose to validate any order of the mili¬ 
tary governor that was in excess of the authority con¬ 
ferred upon him by the president.” 

And in Coyle v. Smith, 221 U. S. 559, it was held that 
the State of Oklahoma was not bound by an unconstitu¬ 
tional provision in the enabling act of Congress, which lo¬ 
cated the capital of the state at the city of Guthrie for a 
term of years, notwithstanding the express acceptance by 
the state of all the terms and conditions of the enabling 
act. 

Aside from all this, however, we are aware of no rule 
of law which would authorize the application of the doc¬ 
trine of estoppel in this case. This provision in the lease 
is not the language of the appellant, but is the language 
of the Secretary of the Interior, being a part of the lease 
form prepared by him and upon which he requires such 
leases to be executed. Our confidence in the present incum¬ 
bent of the office, as well as in his distinguished prede¬ 
cessors, leads us to assert that the purpose of this lan- 
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guage of the form cannot be to preclude the Indian ward 
of the Interior Department from asserting any of his con¬ 
stitutional or legal rights, nor to bind him to the observance 
of any regulation which never was in force because of 
want of power to promulgate it. In fact, as we have already 
pointed out, the adoption is confined to rules and regula¬ 
tions actually in force—that is—the valid rules and regu¬ 
lations. 

In what way has appellant estopped himself? Has he 
mislead the respondent or any one else to his injury or 
prejudice? Is it not apparent from an inspection of the 
lease as a whole, and a consideration of the circumstances of 
the case, that neither appellant nor his lessee contracted 
under the impression that Rule Five is in force? Clearly 
the lessee did not, because he clearly limited his undertak¬ 
ing in his application to an observance of the rules and 
regulations other than Rule Five. And the appellant him¬ 
self asks the Secretary of the Interior to consider and 
approve this lease notwithstanding the fact that he is well 
aware that his lessee is one of the class forbidden to lease 
under Rule Five. Under these circumstances to construe 
the language of the lease as an adoption of Rule Five would 
be to convict both lessor and lessee of an intent not to 
contract at all. It would give to the language, “subject to 
the regulations of the Secretary of the Interior now or 
hereafter in force,” the effect of destroying every other 

term and condition of the lease. Certainlv there is noth- 

* 

ing in this language upon which to base an estoppel, and 
we shall give the question no further consideration. 

This action clearly lies, since its purpose is not to control 
the discretion of the Secretary of the Interior, but to compel 
its exercise. 

The respondent pleads in his answer his authority to 
makes rules and regulations, and 

“that the existence of necessity for or the wisdom of the 
requirements of any such rule and regulation governing 



: h ; c ,:r,l:° n an<lapproval of a "y such lease is wholly and 
cluswely a matter committed to the Secretary of the 

c.f l»w or 4»“y “ “ n "'” n * bU * »”« either 

“That the matter of approving or disapproving such 
..lease, when the same shall have been submitted fo him 
for his consideration, is wholly discretionary, involving 

hetCr^r 1 • T l " 0t th ° judgment of another, as to 

served hv b- UltereSt °. f the Indian "iU be better sub- 
' - hls approval or disapproval thereof, for any 

f , • °r *’ eas °ns that seem to him good and sufficient- 

< <1 Ins judgment therein is not reviewable by any court’ 

nor is his act,on in thus exercising his judjnellt to t 

I'v'iSlt 0 ’ C . 0nt ™ IIed m the manner and to tile extent sought 
by lelator m th.s proceeding.” (Transcript, p. 17.) 

To the contention that the discretion vested by law in 
the respondent may not be controlled we yield our assent 
"e cannot concede, however, that the courts are without 
pover to require the Secretary of the Interior to exercise 
is discretion, nor can we concede that the courts are with- 
ou power to protect the constitutional rights of liberty 

and property of the citizen against impairment at the hands 
of the Secretary of the Interior. 

The rule of law which respondent invokes is sound, but 
it is inapplicable to the situation presented in this case We 
< o not seek to control the Secretary in the exercise of his 
discretion. All that we ask is that he be required to exer 
cse it. An arbitrary refusal to consider the merits of 
appellant s lease because his lessee is objectionable under 
the unconstitutional provision of Regulation Five is not 
an exercise of the discretion which the law vests’ in the 
Secretary of the Interior. This defense of the respondent 
l , based upon the mistaken notion that his discretion is 
sufficiently broad to enable him to refuse to consider a 
base at all. No such discretion is vested in the Secretary 
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of the Interior by the Act of Congress. No such discretion 
can be vested in him under the Constitution of the United 
States. 

In Garfield v. United States ex rel. Goldsby, 211 U. S. 

: 249, 262, the court said: 

“We appreciate fully the purpose of Congress in 
numerous acts of legislation to confer authority upon 
the Secretary of the Interior to administer upon the 
Indian lands, and previous decisions of this court have 
shown its refusal to sanction a judgment interfering 
with the Secretary where he acts within the powers 
conferred by law. But, as has been affirmed by this 
court in former decisions, there is no place in our con¬ 
stitutional system for the exercise of arbitrary power, 
and, if the Secretarv has exceeded the authority con- 
ferred upon him by law, then there is power in the 
courts to restore the status of the parties aggrieved 
bv such unwarranted action.’’ 

As we have already seen, the Act of May 27, 1908, pro¬ 
vides that the restricted allottee may lease his lands for oil 
and gas mining purposes. We have seen that the purpose 
of the requirement that this lease shall be approvel by the 
Secretary of the Interior is to protect the allottee in the 
enjoyment of the benefits of his private estate. We have 
seen that it was declared by the Supreme Court of the 
United States in Choate v. Trapp, 224 U. S. 665, that the 
power of wardship conferred no 

“authority on Congress to lessen any of the rights of 
property which had been vested in the individual Indian 
by prior laws or contracts.” 

* Certainlv this leaves no room for the contention that the 
discretion of the Secretary of the Interior is broad enough 
to permit him to refuse to consider appellant’s lease at all. 
The duty imposed upon the Secretary of the Interior by 


the Act of Congress was imposed for the benefit of the al¬ 
lottee. Clearly the allottee has an interest in its exercise. 

In Supervisors of Rock Island County v. United States 
ex rel. State Bank, 4 Wall. 435, the Supreme Court of the 
United States affirmed a judgment of the Circuit Court of 
the United States for the Northern District of Illinois 
awarding a writ of mandamus to require the supervisors 
to levy a tax to pay a judgment held by the petitioner. 
The statute, which was held to impose upon itlie supervisors 
the duty of levying the tax, is quoted in the opinion of the 
court, by Mr. Justice Swavne. We quote from that opinion: 

“That act declares that ‘the board of supervisors 
under township organization, in such counties as may 
be owing debts which their current revenue, under ex¬ 
isting laws, is not sufficient to pay, may, if deemed 
advisable, levy a special tax, not to exceed in any one 
year one per cent upon the taxable property of any 
such county, to be assessed and collected in the same 
manner and at the same time and rate of compensa¬ 
tion as other county taxes, and when collected to be 
kept as a separate fund in the county treasury, and 
to be expended under the direction of the said county 
court or board of supervisors, as the case may be, in 
liquidation of such indebtedness . 1 

“The counsel for the respondent insists, with zeal 

and ability, that the authority thus given involves no 

duty; that it depends for its exercise wholly upon the 

judgment of the supervisors, and that judicial action 

cannot control the discretion with which the statute 

has clothed them. We . cannot concur in this view of 

the subject. Great stress is laid by the learned counsel 

upon the language, ‘may, if deemed advisable,’ which 

accompanies the grant of power and, as he contends, 

qualifies it to the extent assumed in his argument. 
*#*#*#### 

“The conclusion to be deduced from the authorities 
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is, that where power is given to public officers, in the 
language of the act before us, or in equivalent lan¬ 
guage—whenever the public interest or individual rights 
call for its exercise—the language used, though per¬ 
missive in form, is in fact peremptory. What they 
are empowered to do for a third person the law re¬ 
quires shall be done. The power is given, not for their 
benefit, but for his. It is placed with the depositary 
to meet the demands of right, and to prevent a failure 
of justice. It is given as a remedy to those entitled 
to invoke its aid, and who would otherwise be remedi¬ 
less. 

“In all such cases it is held that the intent of the 
legislature, which is the test, was not to devolve a 
mere discretion , but to impose a positive and absolute 
duty.” 

And in French v. Eduard , 13 Wall. 506, Mr. Justice 
Fields, speaking for the court, said: 

“Requirements intended for the protection of the 
citizen, and to prevent a sacrifice of his property, and 
by disregard of which his rights might be and gener¬ 
ally would be injuriously affected, are not directory, 
but mandatory . 9 9 

We do not desire to be understood as contending that 
the Act of May 27, 1908, imposes upon the Secretary of 
the Interior the mandatory duty of approval. His action 
in approving a lease undoubtedly is discretionary. We do 
contend, however, that the statute clearly imposes upon the 
Secretary of the Interior the positive duty of consideration , 
tor without consideration there can be no proper exercise 
of the discretion of the Secretary. 

The discretion of the Secretary in the approval of a 
lease is of course a sound legal discretion—a discretion 
involving thoughful consideration of the interest of the al¬ 
lottee. It is a discretion vested in the Secretary in the 
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interest of the allottee anil for his protection, and which 
tlie allottee is therefore entitled to demand that the Secre- 
tary shall exercise. Clearly, therefore, while his right to 
the approval of a lease submitted by him is not an abso¬ 
lute right, his right to have the Secretary of the Interior 
consider the lease is an absolute right. If the Act of Con¬ 
gress recognizes the right of the allottee to require consid¬ 
eration of his lease, then clearly the Sec re tan- of the In¬ 
terior is vested with no power or discretion arbitrarily to 
decline to consider it. 

It is insisted by the respondent that since he has the 
power to disapprove a lease, he has the power to declare in 
cid\ ance that a lease objectionable under Regulation Five 
will not be approved, and to refuse to consider such a lease. 
The difficulty with this contention is that it assumes that 
his power of approval or disapproval is purely arbitrary. 

It is urged that the Secretary of the Interior, being 
charged with the administration of the Act, has exclusive 
jurisdiction to determine the extent of his own power and 
jurisdiction in the premises. This contention is not sound. 
If is true that judicial tribunals may have jurisdiction to 
determine the extent of their own jurisdiction, but this is 
true because such tribunals are vested with judicial power. 
The question of the existence and extent of the jurisdiction 
of either executive, legislative, or judicial officers or bodies 
b' a judicial question which must be finally determined by 
the courts of the land. This principle is recognized and 
applied by the Supreme Court of the United States in 
Interstate Commerce Commission v. United States ex rel. 
Humboldt Steamship Co., 224 U. S. 474, 484. In the opin¬ 
ion of the court, delivered by Mr. Justice McKenna, it is 
said: 

“The general principle which controls the issue of a 
writ of mandamus is familiar. It can be issued io 
direct the performance of a ministerial act, but not to 
control discretion. It may be directed against a tri- 
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bunal or one who acts in a judicial capacity, to require 
it or him to proceed, the manner of doing so being left 
to his or its discretion. It is true there may be a jur¬ 
isdiction to determine the possession of jurisdiction. 
Ex parte Harding , 219 U. S. 363, 55 L. Ed. 252, 31 Sup. 
Ct. Rep. 324. But the full doctrine of that case can¬ 
not be extended to administrative officers. The Inter¬ 
state Commerce Commission is purely an administra¬ 
tive body. It is true it may exercise and must exer¬ 
cise quasi-judicial duties, but its functions are defined, 
and, in the main, explicitly directed, by the act creating 
it. It may act of its own motion in certain instances 
—it may be petitioned to move by those having rights 
under the act. It may exercise judgment and discretion 
and, it may be, cannot be controlled in either. But if 
it absolutely refuse to act, deny its power, from a mis¬ 
understanding of the law, it cannot be said to exercise 
discretion. Give it that latitude and yet give it the 
power to nullify its most essential duties, and how 
would its non-action be reviewed? The answer of the 
Commission is by ‘a reversal by the tribunal of ap¬ 
peal.’ And such a tribunal, it is intimated, is the 
United States Commerce Court. 

“But the proposition is plainly without merit, even 
although it be conceded, for the sake of argument, that 
the commerce court is by law vested with the exclusive 
power to review any and every act of the Commission 
taken in the exertion of the authority conferred upon 
it by statute; that is, to exclusively review, not only 
affirmative orders of the Commission granting relief, 
but also the action of that body in refusing to award 
relief on the ground that an application was not en¬ 
titled to relief. This is so because the action of the 
Commission refusing to entertain a petition on the 
ground that its subject matter was not within the 
scope of the powers conferred upon it would not be 
embraced within the hypothetical concessions thus made. 
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A like view disposes of the cases relied upon in which 
it was decided that certain departmental orders were 
not susceptible of being reviewed by mandamus. We 
do not propose to review the cases, as we consider 
them to be plainly inapposite to the subject in hand. 

“In the case at bar the Commission refused to pro¬ 
ceed at all, though the law required it to do so; and to 
so do as required—that is, to take jurisdiction, not in 
whajt manner to exercise it—is the effect of the decree 
of the court of appeals, the order of the court being 
that a peremptory writ of mandamus be issued di¬ 
recting the Commission ‘to take jurisdiction of said 
cause and proceed therein as by law required/ In 
other words, to proceed to the merits of the contro¬ 
versy, at which point the Commission stopped because 
it was ‘constrained to hold/ as it said, ‘upon authority 
of the decision recently announced in Re Jurisdiction 
over Rail & Water Carriers Operating in Alaska, 19 
Inters. Com. Rep. 81, that the Commission is without 
jurisdiction to make the order sought by complainant/ 
the steamship company. 

“Judgment affirmed/’ 

Mr. Justice Van Orsdel, speaking for this court in the 
same case (37 App. D. C. 266, 278), said: 

“It is well settled that where the question of juris¬ 
diction is a peremptory one enjoined by law it matters 
not that the officer, board or tribunal may have granted 
a hearing before deciding the issue. If jurisdiction 
depended upon the ascertaining or determination of 
some preliminary fact or facts the case would be dif¬ 
ferent. It would not in that instance be solely a ques¬ 
tion of law, and mandamus would not lie to direct the 
action that would be taken in deciding the preliminary 
issues of fact. In determining whether or not an offi¬ 
cer, tribunal, commission or board has jurisdiction to 
act in a given case, there can be no such thing as pre- 
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liminary or temporary assumption of jurisdiction where 
no jurisdictional facts are involved. When jurisdic¬ 
tion is expressly imposed by law, no amount of pre¬ 
liminary inquiry to determine that question can de¬ 
prive the party injured by an erroneous ruling thereon 
of his right to have such ruling corrected, and in the 
absence of any other legal remedy he is entitled to the 
relief afforded by mandamus. 

“In the case at bar the power of determining in 
what particular territory the Commission shall exer¬ 
cise jurisdiction is not left to its discretion. No ques¬ 
tion of fact is involved in its determination. Its jur¬ 
isdiction in that respect is defined by the positive de¬ 
claration of the law-making power. It is purely a ques¬ 
tion of law and not one of fact, or of mixed law and 
fact. No exercise of discretion by the Commission in 
its administrative capacity is involved in passing upon 
the exltent of its territorial jurisdiction under the Act 
of Congress. It matters not, therefore, the extent of 
the hearing indulged by the Commission in this case 
before it arrived at the conclusion that it was without 
jurisdiction. The law is mandatory upon it to take 
jurisdiction within the territorial limits defined in the 
act. It is the power of the Commission to act that is 
before us, and not the expediency or manner in which 
it shall act under the jurisdiction imposed. It logically 
follows from the contention of counsel for the Commis¬ 
sion that if its decision that it is without jurisdiction in 
Alaska is not reviewable by the courts, it is within its 
power to declare itself without jurisdiction in Ohio, 
and such a decision would be for the same reason be¬ 
yond correction by the courts. The same reasoning 
ultimately leads to -the conclusion that it is within the 
power of the Commission to entirely divest itself of 
jurisdiction, and thereby nullify the will of Congress. 

“We are, therefore, of opinion that Alaska is a 
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territory of the United States embraced within the 
provisions of the Act of Congress to Regulate Com¬ 
merce, and that the Interstate Commerce Commission 
has jurisdiction of the matter and things presented in 
relator’s complaint. The judgment is reversed with 
costs, and the cause remanded with directions to issue 
a peremptory writ of mandamus, directed to the Inter¬ 
state Commerce Commission, requiring it to take juris¬ 
diction of said cause, and proceed therein as by law 
required.” 

In United States ex ret. Todd v. Gongwer , 37 App. Cas. 
D. C. 555, Mr. Chief Justice Shepard, delivering the opinion 
of the court, said: 

“The extent of the power that may be asserted by 
the Federal courts over executive officers through this 
writ [mandamus] has been plainly defined by the Su¬ 
preme Court of the United States in numerous decisions, 
which it is unnecessary to cite. The effect of those de¬ 
cisions was thus stated bv us in a former decision: 

w 

‘Where the duty prescribed is plain and specific, ad¬ 
mitting of no discretion, calling for the exercise of no 
judgment, and the officer charged therewith refuses to 
perform it to the injury or deprivation of the right 
of another, mandamus will lie to compel him to its 
performance. It will lie where the duties are discre¬ 
tionary, or even strictly judicial; never, however, to re¬ 
vise action that has been taken, but to compel reception 
and consideration, or the taking of jurisdiction.’ Sey¬ 
mour v. United States , 2 App. Cas. D. C. 244, 246.” 

United States ex rel. Steimnetz v. Allen, 192 U. S. 543, 
is closely in point in the case at bar. It was decided in 
that case that a refusal to consider an application for a 
patent because of its failure to conform to a certain regu¬ 
lation of the department, the requirements of which were 
unauthorized by the statute, did not constitute an exercise 
cf discretion, but an arbitrary refusal to exercise discre- 






—106 


tion. In directing the issuance of a writ of mandamus to 
the Commissioner of Patents in this case, the court, speak¬ 
ing through Mr. Justice McKenna, said: 

“Some discretion is not an unlimited discretion, and 
if the discretion be not unlimited it is reviewable. In 
other words, the statute gives the right to join inven¬ 
tions in one application in cases where the inventions 
are related, and it cannot he denied by a hard and 
fixed rule which prevents such joinder in all cases. 

Such a rule is not the exercise of discretion; it is a . de¬ 
termination not to hear. No inventor can reach the 
point of invoking the discretion of the Patent Office. 

He is notified in advance that he will not be heard , no 
matter what he might be able to show. His right is 
denied, therefore , not regulated. Such is the necessary 
effect of Rule 41 , as amended. I 

“Without that rule the action of the Patent Office 
can be accommodated to the character of inventions, and 
discretion can be exercised, and when exercised, we 
may say in passing, except in cases of clear abuse, the 
courts will not review it. But the rule as amended, as 1 

we have said, precludes the exercise of any judgment, 
and compels the separation of claims for a process and 
claims for its apparatus, however related or connected 
they may be. And the right denied is substantial. «*] 

******* 

“The Patent Office has not been consistent in its views 
in regard to the division of inventions. At times con¬ 
venience of administration has seemed «to be of greatest 
concern; at other times more anxiety has been shown 
for the rights of inventors. The policy of the office 
has been denominated that of ‘battledore and shuttle¬ 
cock, J and Rule 41 as it now exists was enacted to give 
simplicity and uniformity to the practice of the office. 

Its enactment was attempted to be justified by the as¬ 
sumption that the patent laws gave to the office a dis- 
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cretion to permit or deny a joinder of inventions. But, 
as we have already said, to establish a rule applicable 
to all cases is not to exercise discretion . Such a rule 
ignores the differences which invoke discretion, a/nd 
which can alone justify its exercise, a/nd we are of> 
opinion therefore that Rule 41 is an invalid regulation. 

“3. Having settled the right of appellant, we may 
now return to the consideration of his remedy. Respond¬ 
ent contends: ‘It is fundamental that mandamus will 
not issue against a public officer, except to compel the 
performance of some plain, clear, ministerial duty, and 
will not issue to control his discretion. ’ 

“And it is further contended that respondent has 
acted, and, having, acted, cannot be required to refer 
the case to a lower tribunal in his office. To sustain 
the contention Holloway v. Whiteley , 4 Wall. 522, is 
cited. 

“The unity of the inventions claimed by peti¬ 
tioner in the case at bar we may assume. It is not 
denied by respondent. Petitioner had, therefore, the 
right to join them in one application. The denial of this 
right by the primary examiner was a rejection of the 
application, and entitled petitioner to an appeal to the 
examiners-in-chief under Sec. 4909 of the Revised 

Statutes (U. S. Comp. Stat. 1901, p. 3390). 

* • • • * * * * 

“There are some observations in Holloway v. Whiteley 
which may be quoted. Whiteley claimed to be the 
assignee of a patent, and filed an application for a 
reissue. The commissioner declined to entertain it on 
the ground that Whiteley was only assignee of an in¬ 
terest, and not of the entire patent. He also declined 
to allow an appeal to be taken from his decision. The 
Supreme Court of the District of Columbia awarded a 
peremptory writ of mandamus commanding the com¬ 
missioner to refer the application to the proper exami- 
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ner or otherwise examine or cause it to be examined 
according to law. Error was prosecuted to this court. 
Under the Act of 1836 (5 Stat. at L., p. 117, Chap. 357), 
it was provided that if the commissioner decided ad¬ 
versely to an applicant for a patent an appeal could be 
taken to the board of examiners, and by the Act of 
1837 (5 Stat. at L. 191, Chap. 45), that remedy was 
given to an applicant for a reissue of a patent, and the 
question in the case was whether that remedy should 
have been pursued. In other words, whether the remedy 
was by appeal or mandamus. It was decided that ap¬ 
peal was the remedy. Singularly enough, the com ■ 
missioner, in answer to the rule, took the position that 
the application was not before him l>ecause it had not 
been filed. The court said if that were so ‘mandamus 
would clearly lie to compel the commissioner to receive 
it. It was his first duty to receive the application, 
whatever he might do subsequently. Without this 
initial step there could be no examination, and, indeed, 
no rightful knowledge of the subject on his part. 
Examination and the exercise of judgment, with, their 
proper fruit, were to follow, and they did follow.’ And 
so the exercise of judgment might follow a hearing of 
the application under review. It was the duty of the 
primary examiner to accord a hearing, or, refusing to 
do so, to grant an appeal. It was the duty of the 
commissioner to compel the appeal. The Commissioner 
of Patents is primarily charged with granting and 
issuing patents. Applications for patents are made 
to him (Sec. 4888, Revised Statutes, U. S. Comp. Stat. 
1901, p. 3383), and his superintendence should he exer¬ 
cised to secure the rights which the statutes confer on 
inventors. The first of those rights is a hearing. If 
that he denied other rights cannot accrue.” 


We deem further quotation from the authorities upon 
this question to be unnecessary. However, the following 
cases are cited, in which the distinction is recognized be- 
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tween controlling discretion and compelling its exercise, 
and it is held that mandamus lies against executive as well 
as judicial officers to require the exercise of discretion 
vested in them by law for the benefit of another: United 
States v. Black, 128 U. S. 40; United States v. Rantm, 135 
U. S. 200; Hudson v. Parker , Judge, 156 U. S. 277; Ex 
parte Parker, 120 U. S. 737, 743; Ex parte Russell, 13 
Wall. 644, 670; Ex parte Connoway, 178 U. S. 421, 425; 
Manger v. Board of Examiners , 90 Md. 659. 

It is said by the respondent that the statute vests in 
him the power to make rules and regulations, and that 
this power to make rules and regulations is a discretionary 
power in the exercise of which he is above control. The 
cases cited above clearly answer this contention against 
the respondent. It may be added that the cases cited in the 
portion of our brief dealing with the constitutionality of 
Regulation Five also deny the soundness of the contention 
that the respondent has an uncontrolled discretion in the 
making of rules and regulations. Obviously, if the courts 
are not concluded by the determination of the Congress of 
the United States or the legislature of a state, acting 
within their respective spheres, upon the necessity for and 
reasonableness of a legislative provision affecting the lib¬ 
erty or property of the citizen, it cannot be held that the de¬ 
termination of an executive officer of the reasonableness and 
necessity for a rule or regulation is not subject to judicial 
review. 

Under the foregoing decisions we submit that it is 
clear that a refusal of the Secretary of the Interior to con¬ 
sider appellant’s lease upon its merits because of the un¬ 
constitutional provision of Rule Five is not an exercise 
of the discretion vested in him by law; that the appellant 
has a positive legal right to demand the exercise of re¬ 
spondent’s discretion by the consideration of his lease 
upon the merits; that while mandamus will not lie to control 
this discretion, it does lie to compel its exercise. Clearly 
this is all that is asked by the appellant. 
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In opposition to the position of relator upon this 
question, counsel for the respondent in the court below re¬ 
lied upon the cases of Anicker v. Gunsburg, 226 Fed. 176 
and \\ ade v. Fisher, 39 App. D. C. 245. A cursory exami¬ 
nation of these cases is all that is necessary to demonstrate 

their want of application to the question presented by the 
case at bar. 

Anicker v. Gwisburg is a decision of the Circuit Court 
of Appeals for the Eighth Circuit, rendered August 4th, 
1915. Anicker filed a bill against Gunsburg in the District 
Court of the United States for the Eastern District of Okla¬ 
homa, praying that Gunsburg be decreed to hold in trust 
for him an oil and gas lease upon a restricted Creek allot¬ 
ment in favor of Gunsburg, which had been approved by 
the Secretary of the Interior. The undisputed facts were 
that on March 20, 1912, the allottee executed this lease to 
Gunsburg; eight days later he executed another lease on 
the same property to Anicker. Anicker filed his lease with 
the United States Indian Agent on March 30, 1912. The 
Gunsburg lease w'as not filed until April 5, 1912. In the 
language of the Circuit Court of Appeals, “it will thus be 
seen that the Gunsburg lease is prior in date and w r as filed 
within thirty days from the date of its execution; wiiereas, 
the Anicker lease is subsequent in date, but w T as filed prior 
to the filing of the Gunsburg lease.’’ A rule of the Depart¬ 
ment provided that 

“All leases shall be in quadruplicate, and, with the 
papers required, shall be filed within thirty days from 
and after the date of execution by the lessor with the 
United States Indian Agent at Union Agency, Mus¬ 
kogee, Oklahoma.” 

The Act of Congress approved March 1st, 1907 (34 
Stat. L. 1026), provides that: 

“The filing heretofore or hereafter of any lease in 
the office of the United States Indian Agent, Union 
Agency, Muskogee, Indian Territory, shall be deemed 
constructive notice.” 
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Anicker’s contention and the court’s answer thereto 
are sufficiently shown in the following brief excerpt from 
the opinion: 

“Anicker insists that the provision requiring such 
instruments to be filed make it the legal duty of the 
: Secretary of the Interior to approve his lease, in pref¬ 
erence to the Gunsburg lease. We think this conten- 
. tion is unsound for two reasons: First, whatever may 
be the effect of the registry provisions in regard to these 
inchoate leases prior to their approval by the Secretary 
of the Interior, that effect is confined to imparting 
notice to parties dealing with the property, and as not 
bearing whatever upon the discretion which the law 
grants to the Secretary of the Interior in his guardian¬ 
ship over the Indians. Second, because the rule in¬ 
voked by plaintiff that a patent for public lands, is¬ 
sued through a clear mistake of law or fact, will be 
held to create a trust in favor of the party justly en¬ 
titled to the land, has no application to the approval 
of gas and oil leases by the Secretary of the Interior. 
That is so because there are no acts specified in any law 
by the doing of which any person can acquire a legal 
right to the approval of such a lease. * * #M 

The last sentence quoted above cannot be interpreted as 
a denial of the right of the allottee to require a considera¬ 
tion of his lease upon the merits. When the court said that 
there are no acts specified in the law by the doing of which 
i\ person can acquire a legal right to the approval of a lease, 
it was dealing with a case where the lessee in an unap¬ 
proved lease, who lmd no estate whatever in the land, was 
seeking the aid of the courts to impose upon the Indian 
contract relations with himself, without the approval of the 
Secretary of the Interior. The language of the court must 
of course be interpreted in connection with the case in 
which it was used. Cohens v. Virginia, 6 Wheat. 364, 399. 

It cannot be conceived that the court could have ren¬ 
dered any other decision than it did in the case of Anicker 






v. Gunsburg. The Indian allottee was not a party to the 

suit. The Secretary of the Interior was not a party. 

Anicker’s lease had not been approved by the Secretary 

of the Interior. The object of the suit was not to require 

the Secretary of the Interior to consider the lease to him. 

Anicker demanded that Gunsburg’s lease, which had been 

approved by the Secretary of the Interior, should be 

transferred to him bv decree of the court because he had 

* 

an unapproved lease which had been filed with the Indian 
Agent prior to the filing of the Gunsburg lease. Is it not 
obvious that such a decree would impose upon the allottee 
contractual relations with a person to whom the Secretary 
of the Interior had not determined to be a fit or proper 
person to contract with the allotteee? The Secretary of 
the Interior had never passed upon Anicker’s honesty, his 
financial resources, his experience, or his ability to develop 
the allottee’s land. If the lease to Gunsburg had never 
been approved, Anicker would have had no right to treat 
his own lease as a valid and binding lease without the ap¬ 
proval of the Secretary of the Interior. The allottee him¬ 
self would have had no such right. He could have asked 
only what is asked by the appellant in this case, viz., that 
the Secretary of the Interior consider the lease upon its 
merits and either approve or disapprove it, as his dis¬ 
cretion might dictate. Whether Anicker also had the right 
to demand this of the Secretary of the Interior we need 
not stop to inquire. It may be suggested, however, that in 
view of the fact that the lessee in an unapproved lease has 
no vested right of property therein, and that the duty of 
the Secretary was imposed upon him for the benefit of the 
allottee and not of the lessee, it is possible that the lessee 
may not even have the legal right which the allottee pos¬ 
sesses to require consideration of the lease at the hands 
(f the Secretarv of the Interior. It mav be well that the 
allottee is the only person who can demand the performance 
of this dutv bv the Secretarv of the Interior. However that 
mav be, it is clear that the decision of the court declining 
to substitute Anicker, whose lease had not been approved, 
for Gunsburg, the approved lessee, in a suit to which the 
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Secretary of the Interior was not a party, clearly has no 
bearing on the question here involved. 

Wade v. Fisher, 39 App. D. C. 245, likewise has no 
bearing on this case. All that was held in that case was 
that it was within the power of the Secretary of the In¬ 
terior, acting as the guardian of the Indian under the Act 
of Congress, to protect his Indian ward by forfeiting a 
lease for failure of the lessee to pay the advance annual 
royalties provided by the terms of the lease. Both the Sec¬ 
retary of the Interior and the allottee hal elected to insist 
upon the forfeiture and the allottee had executed a new 
lease to other persons which had been approved by the 
Secretary of the Interior. The court did not hold that the 
Secretary of the Interior could deny to the allottee rights of 
liberty and property secured to him by the Constitution and 
laws of the United States. The court did not hold that the 
Secretary could exercise a power not entrusted to him by 
Congress. All that the court did hold was that the action 
cf the Secretary in declaring the lease forfeited was the 
exercise of a discretion which had been vested in him by 
Congress. The court declared that the exercise of such dis¬ 
cretion by the Secretary of the Interior would not be con¬ 
trolled by the court, unless in the exercise thereof he should 
act arbitrarily. Since in the case at bar it is not sought to 
control the discretion vested in the Secretary of the In¬ 
terior by law, but merely to compel its exercise, the decision 
in Wade v. Fisher, the soundness of which we do not for 
one moment question, is clearly without application to the 
question here presented. 

Respondent’s contention that the lease, although filed with 
the Indian Superintendent, was not properly before the Secretary 
of the Interior so as to require his consideration at the time of 
the filing of the petition, cannot be sustained: (a) because this is 
matter of abatement merely, which has been waived by pleading 
in bar; (b) because the possession of the lease by the Indian Sup¬ 
erintendent is in law the possession of the Secretary and the filing 




of the lease with the Superintndent was a demand for its consider¬ 
ation by the Secretary; and (c) because further demand upon the 
Secretary for the approval of the lease would have been a vain 
and futile act 

It was not until the respondent had pleaded in the first 
and second paragraphs of his return that appellant was 
without power to lease his lands except with the approval 
of the Secretary of the Interior, under rules and regula¬ 
tions provided by the Secretary, and that the making and 
enforcement of such rules, as well as the approval or dis¬ 
approval of such a lease for any reason or reasons that to 
him seemed good and sufficient, were matters for the de¬ 
termination of the Secretary of the Interior, and that his 
determination thereof was not reviewable by any court, 

that he alleged in the third paragraph of his return the fol¬ 
lowing: 

“But that, as a matter of fact, he has not failed, re¬ 
fused or neglected to consider or approve the lease de¬ 
scribed in relator's petition, for the reason that no such 
lease has been submitted to him for his consideration, and 
he has no knowledge thereof, save as in relator's petition 
informed, except that he is informally advised by the Office 
of Indian Affairs that said office, upon investigation since 
the filing of the petition herein, has ascertained that such a 
lease has been filed in the office of the Superintendent for 
the Five Civilized Tribes at Muskogee, Oklahoma, and has 
r.ot yet been acted upon by that officer; that in the due and 
orderly course of administration and in the manner pro¬ 
vided by the regulations thereto relating such leases are 
first considered by said Superintendent and are by him 
recommended for approval or disapproval; are then trans¬ 
mitted to the Commissioner of Indian Affairs for his con- 

way of review of the Superintendent's recom¬ 
mendation and action; and are not, until thus acted upon 
ir the manner and course aforesaid, submitted to the re¬ 
spondent for final action thereon; that relator's lease de¬ 
scribed in said petition is not now pending before the re- 
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spondent for approval or disapproval; that if and when said 
base shall reach respondent for approval or disapproval 
what action will be taken by respondent thereon in the ex¬ 
ercise of the discretion committed to him by law, he is 
wholly unable at this time to state/ ’ 

There are at least three good and sufficient replies to 
the matters and things alleged in the third paragraph of 
respondent’s return. They are: 1. It pleads matter in 
abatement of the action which has been waived by pleading 
in bar. 2. The possession of appellant’s lease by the In¬ 
dian Superintendent is in law the possession of the Secre¬ 
tary of the Interior; and the tiling of the lease with the 
Superintendent is a legal demand upon the Secretary for 
its consideration. 3. Paragraph three in effect asserts the 
want of a formal demand upon respondent for the approval 
of the lease, and such demand is unnecessary under the cir¬ 
cumstances of the case because it is clear that it would be 
a vain and futile act. We shall discuss these three proposi¬ 
tions in the order stated. 

The third paragraph of respondent’s return pleads 
waiter in abatement which has been waived by pleading in 
bar. 

The determination of this question involves three in¬ 
quiries: (a) Are the matters pleaded in the third para¬ 
graph of the return pleaded in abatement? (b) Are the 
matters pleaded in paragraphs one, two and four, or either 
of them, pleaded as matters in bar? (c) Is matter pleaded i 
in abatement of a petition for mandamus waived by plead¬ 
ing in bar? All these inquiries must be answered in the 
affirmative. 

Let us first consider the third paragraph of the return. 
In substance it pleads that the present action cannot be 
maintained because at the time of its filing appellant’s lease 
had not yet come into the personal possession of the Secre- 
tarv of the Interior, although it is admitted that it has 
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been filed in the office of the Superintendent of the Five 
Civilized Tribes, which is the place of filing designated in 
the rules and regulations of the Interior Department. This 
amounts to a plea that there has been no demand upon the 
Secretary for the consideration of the lease and no refusal 
upon his part to consider it. 

Clearly, if petitioner’s action should fail for want of a 
demand he would not be barred from maintaining another 
action after making such a demand. Want of a demand, 
if necessary, might abate the present action, but clearly it 
would not bar a future action. The objection that a suit is 
prematurely brought is matter of abatement merely. 

“The objection that an action is prematurely brought 

must be raised by plea in abatement, unless it appears 

on the face of the record and can be taken bv demurrer. 

%> 

It cannot be alleged as a defense on the merits nor to 

limit the recovery.” 

1 Enc. of Pleading & Practice 22. 

An act of Congress (14 Statutes 152) declared that no 
suit should be maintained for the recovery of any tax il¬ 
legally assessed or collected until after an appeal to the 
Commissioner of Internal Revenue. In Bendy v. Soule, 1 
Peady 400, Fed. Cas. No. 6359, it was held that in an action 
against a collector to recover a tax alleged to have been so 
assessed and collected, a failure by the plaintiff to take 
such appeal must be pleaded by the defendant in abate¬ 
ment of the action and that, unless it is so pleaded in 
abatement, the collector will be deemed to have waived the 
objection. 

There can be no doubt that the plea in the third para¬ 
graph of the return, that the suit is prematurely brought, is 
a plea in abatement merely. It is equally clear that the 
matters pleaded in the remaining paragraphs of the return 
are pleaded in bar, and constitute a submission to the court 
of respondent’s defense upon the merits. 
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Respondent pleads these matters not in abatement of 
the present action merely, but as a defense thereto upon 
the merits. A judgment either for or against the re¬ 
spondent upon these other defenses clearly would bap an¬ 
other action and would conclude both parties to this case. 

In the first paragraph of his return the respondent 
first invokes the judgment of the court upon his contention 
that, as a full blood Indian of the Creek Tribe or Nation, 
the relator is subject to the guardianship of the respondent. 
He asks the court so to hold. He next asserts that, by vir¬ 
tue of his guardianship, he, respondent, has the power to 
make rules and regulations governing oil and gas leases 
and submits to the court his contention that “the existence 
of, necessity for, or wisdom of the requirements of any such 
rule or regulation governing the execution and approval of 
any such lease is wholly and exclusively a matter committed 
to the Secretarv of the Interior and involves the exercise of 
his judgment and discretion and, as such, is not controllable 
by any court, either of law or equity.’* He here takes issue 
with the contention of the relator that his power to make 
rules and regulations is limited by the Constitution and laws 
of the United States, and that the validity of Rule Five 
is a matter for final determination by the judiciary, and not 
by the Secretary, and invokes the judgment of the court 
upon this contention. It is clear that a judgment sustain¬ 
ing this contention of the respondent would be binding and 
conclusive upon both appellant and respondent and would 
bar another action. 

In the second paragraph he alleges that the approval 
or disapproval of a lease is a matter wholly within his 
discretion and that he may act “for any reason or reasons 
that seem to him good and sufficient,” and alleges that his 
judgment therein is not reviewable by any court, “nor is 
his action in thus exercising his judgment to be limited or 
controlled in the manner and to the extent sought by relator 
in this proceeding.” 



Here again the respondent pleads in bar of the action. 
He submits to the court for its decision the question of the 
extent of his jurisdiction. He says that his action may not 
be controlled “in the manner and to the extent sought by 
relator in this proceeding ”—that is to say, that the courts 
may not require him to consider and approve or disapprove, 
as his discretion may dictate, a lease made by his Indian 
ward to the owner of forty-nine hundred acres of restricted 
leases. A decision of this question, either for or against the 
respondent, will decide the whole matter at issue. It is the 
only question in the case. Clearly this is pleaded as a de¬ 
fense in bar. 

In the fourth paragraph of his return he asserts that 
the allegations of paragraph 8 of the petition as to the 
effect and operation of Rule Five “are matters which could 
not, even if true, be made the basis of the issuance of a 
writ of mandamus.’’ This amounts to a demurrer to the 
allegation of paragraph 8 of the petition. Among other 
things, it is alleged in said paragraph that the enforcement 
of Regulation Five for a period of seven years has fostered 
and perpetuated a monopoly; that the oil produced in the 
Oklahoma field “is of intrinsic value, surpassed only in the 
entire United States by the production of a very limited oil 
field in the State of Pennsylvania, and that as compared 
with all other oil production in the United States, the oil of 
Oklahoma, by reason of its proximity to market, freight 
rates and intrinsic value, should command a price and your 
petitioner should be permitted to enjoy a price more than 
double that which said oil monopoly permits the owners of 
the oil, when produced, to obtain and enjoy .’ 9 This alle¬ 
gation is followed by a table of oil market quotations sup¬ 
porting the conclusions stated. It is further alleged and 
shown that the effect of Regulation Five, as shown by ac¬ 
tual experience, has been to reduce the market value of oil 
and gas leases upon restricted allotments to not more than 
two-thirds of the market value of leases upon the unre¬ 
stricted allotments. Other allegations are made in detain in 
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paragraph 8 of the petition relating to the pernicious effects 
of Regulation Five, as demonstrated by experience. For the 
purpose of this discussion we need not further notice these 
allegations. The eighth paragraph of the petition appears 
in the printed transcript at pages 4, 5 and 6. We have 
stated enough of the contents of paragraph 8 to enable the 
ccurt to see that, by the fourth paragraph of his return, 
the respondent invites the court to decide whether or not 
the fact that Regulation Five has created a monopoly in 
the Oklahoma field, has resulted in the reduction of the price 
of oil produced from the allotments of these Indian wards 
of the United States and has reduced the market value of 
leases upon restricted lands below the market value of 
leases upon unrestricted lands, is material to a determina¬ 
tion of the validity of Rule Five and of the power of the 
Secretary of the Interior. 

In other words, every paragraph of the respondent’s 
return pleads matter in bar of the action except the third 
paragraph, which pleads matter in abatement merely. 

This brings us to the question as to the effect of plead¬ 
ing in bar upon a plea in abatement. The rale is the same 
in mandamus as in other cases, viz., that by pleading mat¬ 
ters in bar and invoking the decision of the court thereon 
the respondent waives his right to plead in abatement. 

‘‘In the proper order of pleading which is obligatory, 
a plea in bar waives all pleas and the right to plead in 
abatement.” 

Railroad Co. v. Harris, 12 Wall. 84. 

‘‘If a plea in abatement be filed with the general 
issue, the latter waives the former.” 

DeSobry v. Nicholson, 3 Wall. 423. 

‘‘Bv interposing the plea of the general issue after 
the several pleas in abatement, the defendants have 
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effectually waived those pleas and surrendered the po¬ 
sitions covered by them.” 

Sheppard v. Graves, 14 How. 512. 

In Silver v. People ex rel. Whitmore, 45 Ill. 224, it was 
held, as stated in the third point of the syllabus, that, 

“Where a defendant, in his return {o a writ of man¬ 
damus sets forth matter in abatement and also sets up 
facts in defense upon the merits and asks judgment 
upon the merits, he thereby waives the plea in abate¬ 
ment and elects to try the cause upon the merits .’’ 

In the opinion of the court by Mr. Justice Lawrence 
(at page 277) it is said: 

The pending of another suit for the same purpose 
would probably be a good plea in abatement, but the 
respondent cannot rely upon that plea and at the same 
time ask the judgment of the court upon the merits of 
the controversy by setting up the fa^ts upon which he 
relies as showing that upon the merits a peremptory 
writ should not issue. By adopting this course he sub¬ 
mits his cause to the judgment of that tribunal and 
waives his plea in abatement. He elects, in fact, to 
have that court try the cause upon its merits that he 
may plead its judgment, if in his favor, in bar of 
further proceedings pending before another tribunal.” 

In the case of the Board of Supervisors of Mason 
County v. Minturn, 4 West Ya. 300, it was held: 

“A petition for a mandamus is not verified by oath 
or affirmation, but the defendant appeared and moved 
the court to dismiss the rule issued because the court 
had no jurisdiction on mandamus to review the pro¬ 
ceedings of a Board of Supervisors. Held , that such 
appearance must be regarded as waiving the want of 
affidavit to the petition.” 

See, also, Fitzycrald & Mallory Construction Co. 


v. 
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Fitzgerald, 137 U. S. 98; 26 Cyc. 459, tit. Mandamus; Glenn 
v. Williams , 60 Md. 93. 

Under these decisions we submit that the objection 
upon the ground that this action was prematurely com¬ 
menced was waived by respondent by pleading to the merits 
and invoking the decision of the court upon the extent of 
his powers. 

The possession of the lease by the Indian Superin¬ 
tendent is in law the possession of the Secretary of the 
Interior. 

Through an oversight of counsel the Designation of 
Record, filed in the court below, called for the printing only 
of Rules Five and Fourteen. Hence, the other rules and 
regulations governing the leasing of restricted lands of the 
members of the Five Civilized Tribes do not appear in the 
printed record. The court will, however, take judicial no¬ 
tice of these rules. Caha v. United States, 151 U. S. 211. 
The court judicially knows, therefore, that when respondent 
tiled this lease in the office of the United States Indian Sup¬ 
erintendent at Muskogee, Oklahoma, he filed it in the office 
prescribed in the rules and regulations of the Interior De¬ 
partment. The court judicially knows that in this way, and 
in this way only, could the appellant make demand upon the 
Secretary of the Interior for the consideration of this lease. 
The regulation requiring the filing of the lease in that 
(ffice is a reasonable administrative regulation and appel¬ 
lant had no right to demand the consideration by the Sec¬ 
retary of the Interior of a lease presented to him in any 
other way. When this lease was filed with the Indian Sup¬ 
erintendent appellant had done all that he could do to re¬ 
quire its consideration by the Secretary. The lease then 
passed beyond his control. It passed into the custody and 
possession of a subordinate of the Secretary of the Interior 
and under the control of the Secretary of the Interior. The 
responednt will not be heard to say that when this was 
done the lease was not before him for consideration. 


% 
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In Holloway, Commissioner of Patents, v. Whiteley, 4 
Wall. 522, the court said: 

“The Commissioner says, in his answer to the rule, 
that he could not examine the application because none 
had been filed in the patent office. This position is un¬ 
tenable. It is averred in the petition and not denied in 
the answer—and, therefore, as in other like cases of 
pleading, to be taken as conceded—that the applica¬ 
tion was filed with the acting commissioner. It is ad¬ 
mitted, in the answer, that the requisite amount of fees 
had been paid by the relator but it is added that it had 
not been placed to the credit of the office and was in 
the hands of the chief clerk, subject to the relator’s 
order. 

“The relator had done all in his power to make his 
application effectual and had a right to consider it 
properly before the Commissioner.” 

In Capito v. Topping, 65 W. Ya. 587, 22 L. R. A. (N. S.) 
1089, the court, in granting a peremptory writ of mandamus 
to compel the clerk of the House of Delegates to certify 
as laws and deliver to the petitioner copies of certain legis¬ 
lative acts, said: 

“Another objection, preliminary in character, is that 
the document is not in the custody of the respondent. 
If it became a legislative act it should be in his pos¬ 
session and, if it is not, he fails to show any excuse 
for not having it. His return stops with the mere state¬ 
ment that the secretary of state, not he, has it. It fails 
to go further and show his inability to get it. It is not 
even suggested that he cannot obtain it or that he has 
made any effort to do so. As the legal custodian of 
such records, he is bound to exercise some degree of 
diligence in respect to them. An impossibility would 
not be required of him, of course, and if it appeared 
here that time were neeessarv to enable him bv le<ral 
proceedings or otherwise to obtain the possession of it, 
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that might constitute a defense. Whether it would or 
not we are not called upon to say, for it is not even sug¬ 
gested in the return. Insufficiency of this part of the 
return is obvious/’ 

The filing of the lease with the Indian Superintendent 
at Muskogee, Oklahoma, constituted the only demand for 
the approval of the lease that could be made under the rules 
and regulations of the Department of the Interior. There¬ 
fore the relator’s action cannot fail for the want of a de¬ 
mand. 

The only question now remaining is, has there been a 
refusal upon the part of the Secretary of the Interior to 
perform his duty, or are the circumstances such that a vir¬ 
tual refusal will be implied? 

A sufficient refusal upon the part of the respondent is 
disclosed by the rules and regulations and by the respond¬ 
ent’s return. 

Demand was made upon the respondent for the ap¬ 
proval of this lease when it was filed with the Indian Super¬ 
intendent. It is true that the Secretary of the Interior 
has not, in so many words, said that he will not consider 
this particular lease upon the merits. He has, however, vir¬ 
tually refused to do so both in his rules and regulations and 
in his return in this case. The rules and regulations, as we 
shall presently see, constitute a standing refusal to con¬ 
sider any lease not conforming to the void requirements of 
Rule Five. We shall pass the consideration of these rules 
for the moment, however, for the purpose of briefly consid¬ 
ering respondent’s return. 

It is true that respondent says in his return “that if 
and when said lease shall reach said respondent for ap¬ 
proval or disapproval, what action will be taken by re¬ 
spondent thereon in the exercise of the discretion committed 
to him by law, he is wholly unable at this time to state.” 
This allegation is not to be interpreted as meaning that the 
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respondent is undecided whether or not he will enforce 
Regulation Five. The alleged inability to state the action 
he will take is to be construed in connection with his allega¬ 
tion that he has no knowledge of the lease 4 ‘save as in re¬ 
lator’s petition informed, except that he is informally ad¬ 
vised by the office of Indian Affairs * * * that such a 

lease has been filed in the office of the Superintendent of 
the Five Civilized Tribes.” 

If this answer is to be interpreted as containing a 
\ague allegation that the Secretary will exercise his dis¬ 
cretion upon the lease, it is to be presumed that the re¬ 
spondent uses the word “discretion” in the same sense in 
this connection as it is used in the preceding paragraphs 
of his return, wherein he asserts the possession of an un¬ 
limited discretion, broad enough to include the making and 
enforcement of Rule Five—a discretion not controllable by 
any court—a discretion which cannot be “controlled in the 
manner and to the extent sought by the relator in this pro¬ 
ceeding”; that is to say, a discretion which permits him to 
refuse to consider appellant’s lease upon its merits because 
bis lessee is objectionable under Rule Five. The return un¬ 
equivocally asserts the authority to enforce Rule Five and 
contains no disavowal of an intent to enforce it in this case. 
So much for respondent’s return. 

Turning now to the rules and regulations, we find in 
them a standing refusal to consider leases made to lessees 
who are objectionable under Rule Five. We find a standing 
direction to the Indian Superintendent at Muskogee to for¬ 
ward leases made to such lessees to the Secretary of the 
Interior, not for consideration or the exercise of his discre¬ 
tion thereon, but for disapproval. 

Rule 14 provides: 

“When a lessee fails to furnish, within the time 
specified, papers necessary to put his lease and bond in 
proper form for consideration, the Indian Agent at 



Union Agency is directed to forward such lease im¬ 
mediately for disapproval (Tr. p. 21.) 

Rule 6, which does not appear in the printed transcript, 
but of which the court will take judicial notice, requires: 

“that oil and gas leases shall be accompanied when 
filed with application made under oath, on blank pre¬ 
scribed form B; * # * ” 

Form B. contains the following: 

“In addition to the leases in the name of the appli¬ 
cant, of which approval is requested, the affiant sol¬ 
emnly swears that the applicant is not interested, either 
directly or indirectly, in oil or gas mining leases or 
lands in the Five Civilized Tribes, except with the fol¬ 
lowing named persons, corporations or associations, 
and that the aggregate of all these interests, together 
with the leases held by the applicant alone, is not more 
than forty-eight hundred acres. # * *” 

It will be noted that the application for the approval 
of this lease does not comply with this requirement of Rule 
Six, in that Form B, in this case, was altered to conform 
to the facts, so that in place of the lessee stating that the 
aggregated of restricted leases in which he is interested is 
not more than forty-eight hundred acres, he states: “That 
oil and gas leases held by himself in person, and by corpor¬ 
ations in which he is interested, in the Five Civilized 
Tribes, including this 160 acres, will exceed forty-nine hun¬ 
dred acres’’ (Transcript, p. 15). 

Hence, because of this alteration of Form B the lessee’s 
papers were “not in proper form for consideration” within 
the meaning of Rule Five, and, under Rule 14, the Indian 
Superintendent, as the successor to the Indian Agent at 
Union Agency, Muskogee, Oklahoma, is “directed to for¬ 
ward such lease immediately for disapproval.” Note the 
language of Rule 14. The lease is not to be forwarded for 
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consideration or for the exercise of the Secretary's discre¬ 
tion thereon, but for disapproval. 

The record in this case does not disclose that this had 
been done at the time of the filing of this suit. But in view 
of the fact that the court will take judicial notice of the reg¬ 
ulations of the Department, and must necessarily acquire its 
knowledge of the interpretation placed upon such regula¬ 
tions in the Department from the actual practice there¬ 
under, it may not be out of place to say that within thirty 
days from the time of its filing appellant’s lease actually 
u.as forwarded to the Secreary of the Interior, not for con¬ 
sideration and for the exercise of his discretion thereon, 
but for disapproval, as directed by Regulation 14. This 
being the interpretation placed upon Regulation 14 and 
the practice thereunder in the Department of the Interior, 
it is clear that no useful purpose would be served by re¬ 
quiring the appellant, whose demand for the approval of 
the lease was made when it was filed with the Superintend¬ 
ent at Muskogee, to await the formal transmission of the lease 
to the Secretary of the Interior for consideration, when 
under his rules such lease would never be transmitted for 
any other purpose than for disapproval pro forma, and 
without consideration. The law makes no such requirement 
as a condition precedent to the issuance of a writ of man¬ 
damus. 

In Board of County Commissioners v. New Mexico ex 
rel. Coler , 215 l T . S. 296, a mandamus case, the court, at 
page 303, said: 

“The second ground is also untenable. The original 
judgments expressed the obligation of the board. They 
imposed the duty of levying taxes to pay them, and 
it is alleged that the board had levied taxes for other 
territorial and county purposes, but had failed and 
refused to make any levy whatever to pay the judg¬ 
ments. In other words, it is averred that it is clearly 
the purpose of the board not to perform the duty ini- 
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posed upon it. In such a case no demand is neces¬ 
sary. Northern P. R. Co. v. Washington Territory, 
142 U. S. 508.” 

In the case at bar it is specifically alleged in the pe¬ 
tition “that said the respondent, Secretary of the Interior, 
fails, refuses and neglects to consider or approve said 
lease and will not consider or approve the same for the 
sole and only reason that the said respondent holds that 
the said lessee is disqualified from leasing under said Reg¬ 
ulation Five.” (Transcript, p. 3.) 

This allegation meets with no denial in the respond¬ 
ent’s return, and is 

“Therefore, as in other like cases of pleading, to be 
taken as conceded.” Holloway , Commissioner of Pat¬ 
ently v. Whiteley, 4 Wall. 522, 532. 

The return itself contains no intimation of an intent to 
consider this lease upon its merits. The rules and regula¬ 
tions of the Secretary of the Interior are a standing direc¬ 
tion to the Indian Superintendent to forward the lease, 
r.ot for consideration, but for disapproval. 

Regulations 5, 6 and 14, having been promulgated by 
the Secretary of the Interior, the court will presume that 
he will enforce them. Bush v. Kentucky , 107 U. S. 110, 121, 
122. Clearly, this is a case for the application of the doc¬ 
trine of County Commissioners v. New Mexico ex rel. Coler, 
supra. 

In 26 Cyc., at page 182, it is said: 

“Conversely to the rule requiring a demand there 
must have been a refusal on the part of respondent, 
and there must have been an actual default. Mandamus 
will not be granted in anticipation of an omission of 
duty. It has been held, however, that a refusal may 
be in advance of the time fixed for performance. The 
refusal must be by the person empowered to act. It 
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may be either express or implied, and it is not neces¬ 
sary that the word ‘refuse’ or any equivalent to it 
should be used, but there should be enough to show 
a distinct determination not to do what is required. A 
refusal may be implied from a delay in acting, unless 
the delay will still permit action within the time fixed 
by law. A refusal which is broader than the demand 
will operate as excusing any further demand up to the 
scope of the refusal. The imposition of illegal condi¬ 
tions to the payment of a claim may amount to a re¬ 
fusal.” 

In l nited States ex rel. The Aetna Insurance Company 
v. Auditors of Town of Brooklyn , 8 Fed. 473, 474, Circuit 
Judge Drummond said: 

“The board of auditors has answered the petition 
and states merely that it is not advised or informed 
whether the town has refused or neglected to pay the 
judgment or thieatened that it will not pav the same, 
and so denies the truth of the same. The main de¬ 
tense set forth in the answer to the petition is that 
a demand has not been made by the relator, or by 
anyone on its behalf, for the payment of these judg¬ 
ments prior to the filing of the petition in this ca^e. 
The judgments have been offered in evidence, and 
there is no controversy about the existence of the judg 
ments and their non-payment. The town clerk has 
demuiied to the petit.on, and the petition, answer and 
demurrer have been argued together by the counsel 
and considered by the court, and the question is 
whether, upon what may be regarded as the conceded 
tacts of the ease, the relator is entitled to a peremptory 
mandamus, requiring the Board of Auditors and the 
clerk to proceed in conformity with law. The law 
i equires, for the purpose of meeting all charges against 
the town, that the board of auditors and clerk should 
duly proceed in the manner pointed out by the statute 
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to cause the property of the town to be assessed for 
its payment. Rev. St. Ill. (Coltron’s Ed.) 1507, 1508, 
‘Township Organization,’ Sections 115, 118, 120, 121, 
124. 

‘ ‘ The facts, which may be considered as established 
by the pleadings in this case and by the evidence, are 
that these judgments were recovered as stated in the 
petition; that they have not been paid either in whole 
or in part; and that no steps have been taken by the 
proper authorities of the town to cause their payment 
by the imposition of a tax upon the property of the 
town. One of the judgments was rendered more than 
five years since, one more than two years and the 
others during the last year. Although it was the duty 
of the defendants, or the board of auditors and the 
clerk, under the law to adopt measures long ago to 
cause the payment of these judgments rendered in 
March, 1876, in June, 1879, and in March, 1880, yet 
nothing has ever been done, and the only serious ques¬ 
tion, as I view the subject, is whether it was necessary 
that a demand should be made in form by the relator 
upon the authorities of the town for their payment or 
to proceed in the manner pointed out in the law to 
cause payment of the judgments. And I think it was 
not. These judgments were all recovered after due 
service of process upon the authorities of the town and 
after ample opportunity for defense. One of them, 
involving, as I understand, the principle of all the 
cases, was finally decided by the Supreme Court of the 
United States adversely to the defense set up by the 
town. 

“It must be presumed, therefore, that these defend¬ 
ants knew of the existence of these various judgments, 
and that it was their duty to proceed in conformity 
with law, and that they have failed so to do. 

“It would seem, therefore, to be a vain act to de- 



mand that they should proceed under the law when 
they had done nothing for a series of years. The 
only controversy about any of the judgments is as to 
that rendered in December last. But while it is gen¬ 
erally true that a court will not issue mandamus to 
compel the performance of an act which it is merely 
anticipated the defendant will not perform, still, if the 
defendant has shown by his conduct that he does not 
intend to perform the act, and that fact is apparent 
to the court, it would be a work of supererogation to 
require that a demand should be made for its per¬ 
formance. Here the only effect of issuing the writ of 
mandamus is to require the authorities of the town 
to do what by the law they are obliged to do. The 
board of town auditors and the clerk are each a part 
of the machinery, so to speak, by which the judgments 
are to be sought. The clerk is himself a member of 
the board of auditors. And, therefore, it seems to 
me to be proper and reasonable, and nothing more than 
the relator has a right to claim of the courts that an 
order should be issued directing them to do what the 
law says, in such a case as this, they must do. 

“According to my view of the case there is really 
no material fact upon which it would be necessary to 
take the verdict of a jury. The judgment of this 
court must, therefore, be for the relator, both on the 
answer of the board of auditors and the demurrer of 

the clerk. The writ will accordingly be directed to 
issue.’ ’ 

It is insisted that under those authorities the techni¬ 
cal contention that appellant’s suit must fail for want of a 
demand and refusal cannot be sustained, and that this 
cause is before the court for decision upon the merits. 

And upon the merits we submit that Regulation Five 
is repugnant to the Constitution and laws of the United 
States and furnishes no defense to the demand of the ap- 




— 131 — 


pellant that the Secretary of the Interior consider his lease 
upon its merits and approve the same if, in the exer¬ 
cise of his discretion, he shall agree with the appellant 
that the making of such lease is to the advantage of ap¬ 
pellant. 

We therefore pray the court to reverse the judgment 
of the court below and remand this cause with directions 
to sustain appellant’s demurrer to the return of the re¬ 
spondent. 

Respectfully submitted, 

Charles N. Haskell, 
Norman R. Haskell, 

Jas. W. McNeill, 

M. L. Mott, 

John B. Meserve, 

Attorneys for Appellant. 
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In the Court of Appeals for the District 

of Columbia. 

January Term, 1916. 


United States ex rel. Anty^ 
Reynolds, appellant, 


v. 




Franklin K. Lane, Secre- 
tary of the Interior. 


No. 2904; Special 
Calendar No. 9. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA . 


BEIEF FOE APPELLEE. 

This case comes up on an appeal from the judgment 
of the trial court, discharging a rule to show cause 
and dismissing a petition wherein relator sought a 
writ of mandamus to compel the Secretary of the 
Interior “forthwith to either approve or disapprove 
the certaia oil and gas mining lease executed by 
your petitioner in favor of W. S. Mowris, on the 29th 
day of June, 1915,” and that, “in the exercising of 
said discretion of approval or disapproval,” the Sec¬ 
retary be further directed not to “ consider or recog¬ 
nize as valid and subsisting” regulation 5 (of the 
Rules and Regulations Governing Oil and Gas Mining 
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Leases in the Five Civilized Tribes). Said regula¬ 
tion is as follows: 

No person, firm, or corporation will be al¬ 
lowed to lease, within the territory occupied by 
the Five Civilized Tribes, for the purpose of 
producing oil or gas, more than 4,800 acres of 
land in the aggregate. 

The case was heard on appellant’s demurrer to the 
Secretary’s return—with the result above noted. 

STATEMENT OF THE FACTS. 

The appellant is a full-blood Creek Indian (Roc., 
p. 1) under restrictions imposed by Congress, which, 
as to the matter that immediately concerns the court 
in this case, do not permit the appellant to effect a 
lease upon his property, for oil and gas mining pur¬ 
poses, except “ under rules and regulations provided 
by the Secretary of the Interior, and not otherwise,” 
and unless the Secretary approves such lease. (Act 
of May 27, 1908, 35 Stat., 312.) Rule 5 is one of 
those rules and regulations formulated by the Secre¬ 
tary of the Interior as authorized by said act. 

Appellant, aware of this rule, signed a lease to 
Mowris, who already was lessee of lands, to an extent 
that, if the lease in controversy is approved, he will 
be a holder of leasehold interests exceeding 4,800 
acres. The execution of the lease was deliberate, 
with full knowledge of the regulations, and appears 
to have been made with a view of bringing the ques¬ 
tion here presented into court. For, at the time this 
suit was instituted (July 22, 1915), appellant’s lease, 




executed June 29, 1915, was unknown in Washington. 
At the date of the return, July 29, 1915 (Rec., p. 17), 
the Secretary, who had been charged in the petition 
with refusal or neglect to consider or approve the lease, 
had never heard of it and had no knowledge of it 
save from appellant’s petition. Even enquiry at the 
Indian Office disclosed nothing, and that office was 
obliged to wire to Muskogee to ascertain if such a 
lease was in existence. Ihe reply to this telegram 
developed the fact that it had been filed in the office 
of the Superintendent for the Five Civilized Tribes, at 
Muskogee, Oklahoma, and that it had not been acted 
upon even by that officer. 

The date of filing the lease in the Superintendent’s 
office is not shown by the record but it must have 
been subsequent to June 29, 1915; for on that day 
the lease was executed—about three weeks before 
the petition for mandamus was verified by the 
appellant. 

So as to whether Rule 5, a rule made long ago by- 
appellee’s predecessor in the Office of Secretary of the 
Interior, is a good rule or a bad rule, and as to 
whether it should control in considering whether or 
not it is his duty to approve or disapprove the lease 
in this case, the appellee has had no opportunity, 
except in court, in this suit, to express himself. 

On that account, the suit is possibly open to the 
objection that it is premature. This was the point 
suggested in the third paragraph of the return. 
(Rec., pp. 17-18.) The precipitate haste in bringing 
the suit before the lease could reach the Secretary 




in ordinary course and before that office had been 
given any opportunity to act upon the lease, either 
to approve or disapprove it, suggests a desire, not 
for the exercise of the Secretary’s discretion, but for 
the consideration by the court of the propriety of 
such a rule as the one attacked in this proceeding. 
The lease is an episode; the rule is the imposing factor. 

Aside from the point that the suit is premature, the 
Secretary answered that the necessity for and the 
wisdom of the rule or of any rule governing the 
execution and approval of such a lease was wholly 
and exclusively a matter committed to him by act 
of Congress, and that it involves the exercise of his 
judgment and discretion; that the approval or dis¬ 
approval of the lease, when the same shall have been 
duly submitted to him, is also wholly discretionary, 
involving the exercise of his judgment, and not that 
of another, as to whether the interest of the Indian 
will be better subserved by his approval or by his 
disapproval of the lease for any reason or reasons 
that seem to him good and sufficient; and that con¬ 
sequently his judgment is not re viewable or con¬ 
trollable by the court in the manner and to the extent 
sought by the appellant. 

The court below took this view of the matter and 
refused the writ of mandamus. 



ARGUMENT. 


The prayer of appellant, as already noted, is that 
a writ of mandamus issue to the Secretary— 

demanding him forthwith to either approve 
or disapprove the certain oil and gas mining 
lease executed by your petitioner in favor of 
W. S. Mowris, on the 29th day of June, 1915, 
and that he further be directed in the exercise 
of said discretion of approval or disapproval to 
not consider or recognize as valid and subsist¬ 
ing said regulation 5. 

In other w T ords, after his discretion has been duly 
trimmed or hampered, and the ideas of appellant are 
foisted upon him, the Secretary is to use what is left 
of his discretion in approving or disapproving the 
lease in question. 

Whether the lease is to obtain any vitality depends, 
under the law, wholly upon the Secretary’s approval. 
Admittedly his approval can not be coerced. If, in 
his judgment, the lease should not be approved, that 
is the end of it. There may be in his mind as a reason 
militating against the approval of this special lease 
the same reason that finds its general expression in 
rule 5. In other words, there may be in his mind, as 
the result of deliberate consideration of the ultimate 
interests of the Indian, an insuperable objection to 
the proposed lessee as one whose interests in oil leases 
are too widely scattered—and this wholly without 

regard to the existence of rule 5. That is, if rule 5 
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never had existed he might be disinclined to approve 
the lease, and for the very reasons that inspired rule 5. 
Could he be coerced? Can the writ of mandamus 
reach mental processes? If it can, what is left of an 
officer's discretion to operate within the field of ad¬ 
ministration of those duties committed exclusively 
to him ? 

Rule 5 is not in itself a reason why the Secretary 
would not approve a lease; it is merely the general 
expresswn of a reason why he will not approve such 
a lease. Rule 5 does not create an objection to a pro¬ 
posed lease; it merely expresses a general objection 
to such leases. That is to sav, the Secretary exercis- 
ing his discretion, can not bring his mind to the con¬ 
clusion that any such lease should be approved. He 
has stated his objection in advance. Whether the 
objection is wisely grounded is not the point. Some 
may think that it is better all around to have no such 
rule. Some may have reasons that they would not 
care to publish for objecting strenuously to the rule. 
Obviously such persons have not the responsibility of 
approval or disapproval reposed in them. There have 
been five Secretaries of the Interior during the exist¬ 
ence of this rule, each of the five for the period of his 
incumbency of office being the only person under the 
law responsible for an Indian lease. Every one of 
these five officers have found reason for the existence 
of rule 5, thinking that it conduced to the welfare of 
the Indians. Maybe they are all wrong and have 
operated on a false theory since May 4, 1903, when 


the rule first found expression after an experience 
without it —an experience that induced the rule. 

The question is not whether the one theory or the 
other is the correct one, but whether the subject is 
within the range of the discretion committed to the 
Secretary and not obviously and necessarily outside 
the domain of his consideration. 

Congress granted him broad powers because it 
made his approval of a lease a condition precedent 
to its validity. Leases were not to be made with¬ 
out his approval. Experience, among other things, 
taught Secretary Hitchcock, during whose adminis¬ 
tration the rule originated, that it was not to the 
advantage of the Indian to have his land tied up in 
a lease to a person who already had leases covering 
thousands of acres, with all the chances of neglect or 
inability to work the land advantageously. Surely 
the character of a lessee and his financial and tech¬ 
nical ability are elements which the Secretary has a 
right to inquire into before approving his ward's 
lease. Not present ability alone, but continuing 
ability. It is not inconceivable that a lessee at 
present financially able to undertake development 
may by a series of losses in sinking wells on several 
other properties become financially crippled, so that 
he can do nothing on our ward's land which he has 
tied up in a lease. 

There was a temptation, when the outer limits of 
the best productive fields were not accurately known, 
for operators or speculators to seize every spot avail¬ 
able, tying the land up in a lease until its resources 
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could be conveniently exploited or until develop¬ 
ment in its vicinity demonstrated its value as an oil¬ 
mining proposition. The bigger and richer the leas¬ 
ing concern, the more leases it could afford to acquire 
and tie up until the tracts could be conveniently 
developed—if at all. Manifestly the larger the num¬ 
ber of eager, competing operators was, the quicker 
would be the general development, so that all allottees, 
rather than a fortunate few, might profit from the 
discovery of oil. Furthermore, a monopolizing opera¬ 
tor with hundreds of leases within his control might 
so manipulate operations as to drain one man’s land 
without paying him a penny in royalty; that, is, if 
there were no competing operator on land adjacent 
to that on which paying wells were sunk. And if the 
operator on the latter were also the lessee of the 
former, the Indian lessor would suffer drainage with 
no protection except such coercive measures as the 
department might attempt to apply. Competition— 
the protection of personal interest—however is the 
most efficient protecting agent. A hundred opera¬ 
tors of a hundred tracts will better serve the interests 
of the hundred different lessors than one lessee who 
will develop the tracts, one by one, at his leisure. 

Many small operators beget eager competition, 
better bids both as to royalties and bonuses. The 
department’s experience has demonstrated this. Oil 
leases originally were approved when only 10 per 
cent royalty was provided. Keen competition among 
the other operators, individuals, and corporations 
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advanced the royalty so that no lease now carries 
less than 12£ per cent. 

The leasing of these lands is a matter which takes 
a wide range and involves many and complex ele¬ 
ments. The lands are scattered throughout the Five 
Tribes and embrace millions of acres. Not only 
bonus and rate of royalty and other like terms are to 
be considered, but the question of development, which 
is a prime factor in the oil world, is conspicuously 
present. An oil lease is of little advantage to the 
lessor if the lessee does not operate under it. 

The operator who is at work in only a limited area 
is thought to be the best person for the Indian to 
deal with and to afford the best and surest route to the 
actual development of the properties leased and the 
actual production of oil, on which royalties depend, 
where oil is found to exist under the land. 

Rule 5 has in its practical operation a tendency to 
increase rather than to diminish the opportunities 
for leasing and to produce a desirable effect as to the 
character of contracts that can be secured. 

The rule came into existence May 4, 1903. It 
was printed in the “ Rules and Regulations Governing 
the Department of the Interior/’ published by Con¬ 
gress (59th Cong., 2d sess., S. Doc. 396, part 4) in 
1907—all prior to the act of May 27, 1908 (35 Stat., 
312). Not only were the Rules and Regulations pub¬ 
lished, but the lease forms and other forms withal 
were included. Did Congress treat rule 5 as an in¬ 
vasion of its province—legislation ? Apparently 


not, because the act of May 27, 1908, extended, if it 
changed in any respect, the Secretary’s power, pro¬ 
viding— 

That leases of restricted lands for oil, gas, 
or other mining purposes, leases of restricted 
homesteads for more than one year, and leases 
of restricted lands for periods of more than 
five years, may be made, with the approval 
of the Secretary of the Interior, under rules 
and regulations provided by the Secretary of 
the Interior, and not otherwise. 

His rules and regulations then existing took a wide 
range and embraced the very rule in question in this 
suit. Neither this rule nor any other rule provided 
by the Secretary enlarges or restricts this act of Con¬ 
gress; it does not undertake to say, for Congress, 
what it will or will not do; but it does say what the 
Secretary, in exercising his discretion as to approval 
or disapproval, will or will not do if a lease of a cer¬ 
tain kind comes before him. If the Secretary’s rules 
attempted to control leases of a character not speci¬ 
fied in the act, that confessedly would amount to an 
attempt at legislation. But where he keeps within 
the operating scope of the statute and under that 
statute formulates, as he is authorized to do, rules and 
regulations that will govern when it comes to the 
question of his approving or disapproving a submitted 
lease, that, we contend, is not legislation. For ex¬ 
ample: If he announces in such rules that he w ill not 
approve a lease carrying a royalty less than 124 per 
cent, is that legislation*? There is no such provision 



in the law itself. Congress has not exacted that or 
any other figure as a minimum. There is such a pro¬ 
vision, however, in existing rules, and its effect is 
merely to advise would-be lessors and lessees that no 
lease providing a less royalty will commend itself to 
the Secretary for approval. 

When oil was discovered on these Indian lands, 
thousands upon thousands of leases were presented 
for consideration. A large force was employed in 
handling the volume of business thus created. There 
was occasion, in order to expedite the work, to 
announce generally, where possible, what sort of 
leases would not be regarded as wise for the Indian 
to make, so as to reduce as far as possible the number 
of leases depending for their approval or disapproval 
upon other factors requiring special consideration in 
each case. 

Among such rules was one requiring the filing of a 
lease, if it were to receive the Secretary’s considera¬ 
tion, within 30 days from date of execution. Not 
only the lease but all the papers required by the rule 
must be filed with the agent at Union Agency under 
that rule. 

A decision by the Circuit Court of Appeals for the 
Eighth Circuit, filed August 4, 1915, is illuminating, 
the title of the case being Anicker v. Gunsburg et al. 
(226 Fed., 179). A Creek Indian executed a lease to 
Gunsburg March 20, 1912. He also executed another 
to Anicker, March 28. Anicker filed his lease March 
30, and Gunsburg did not file his lease until April 5. 
Each, however, observed the rule and filed his lease 
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within the 30 days. While Gunsburg had the earlier 
dated lease, the Anicker lease enjoyed priority in 
filing. The departmental practice, however, other 
things being equal, was to determine the priority of 
right by priority of execution rather than priority in 
filing. The Gunsburg lease was approved. Anicker 
brought suit to create a trust in his favor, contending 
that the provisions requiring filing of leases (and the 
act of March 1, 1907, provided that the filing of a 
lease at Union Agency should be deemed constructive 
notice) made it the legal duty of the Secretary to 
approve his lease in preference to Gunsburg’s lease. 
The case said: 

We think this contention is unsound for 
two reasons: First, whatever may be the 
effect of the registry provisions in regard to 
these inchoate leases prior to their approval 
by the Secretary of the Interior that effect is 
confined to imparting notice to parties deal¬ 
ing with the property, and has no bearing 
whatever upon the discretion which the law 
grants to the Secretary of the Interior in his 
guardianship over the Indians. Second, 
because the rule invoked by plaintiff that a 
patent for public lands issued through a clear 
mistake of law or fact will be held to create a 
trust in favor of the party justly entitled to 
the land, has no proper application to the ap¬ 
proval of gas and oil leases by the Secretary 
of the Interior. That is so because there are 
no acts specified in any law by the doing of 
which any person can acquire a legal right to 
the approval of such a lease. The whole 
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subject, on the other hand, is left in the field 
of bargain and contract, and the Secretary of 
the Interior, in exercising this discretion, as 
the guardian of the Indians, has all the free¬ 
dom which a private person would possess in 
respect of such a contract. The statute 
requires him to make rules and regulations 
for the guidance of parties seeking such leases, 
and to the extent that such rules and regu¬ 
lations are made the discretion of the Secre¬ 
tary of the Interior is restricted, but not 
otherwise. The difference between the ap¬ 
proval of these oil and gas leases and the 
issuance of patents for public lands is clear. 
Take, for example, the homestead law. Under 
it persons possessing certain qualifications 
may do certain specific acts, such as filing, 
residence, and making improvement, and by 
doing these acts the homestead law provides 
that the entryman shall acquire a right to a 
patent for the land. It is the function of the 
officials of the land department in adminis¬ 
tering these laws to ascertain whether entry- 
men have complied with their provisions. 
If, notwithstanding such compliance, a patent 
is issued to another person by a clear mistake 
of law or a gross mistake of fact, the holder of 
such a patent may be decreed to be a trustee 
for the party to whom the patent should 
have been issued. In the case of gas and oil 
leases, on the other hand, the law does not 
specify any acts by the doing of which a 
party can acquire a legal right to the approval 
of the Secretary of the Interior. While that 
officer can not initiate a lease, his approval is 




really the dominant factor in the making of 
such instruments. The evidence in this case 
leaves no room for doubt about the wisdom of 
the statute which gives him this power. The 
Indian is wholly incapable of disposing of the 
valuable rights which are frequently involved 
in such leases. The real investigation must 
be made by officers of the Government. 
Otherwise the rights of the Indian would be 
frequently sacrificed. 

The rule of the department giving 30 days 
for the filing of leases at the Indian agency 
has been in force for many years. It is well 
understood. As the Secretary of the Interior 
states in his opinion, “ It is suited to the con¬ 
ditions in which the oil and gas leasing busi¬ 
ness is carried on. In very many cases a con¬ 
siderable time is required after the signature 
of a lessor is obtained for the execution by 
the lessee and making of the bond and other 
papers. The Secretary, in the exercise of the 
power vested in him by law, has given 30 
days for this purpose. The only inconvenience 
which may follow the enforcement of the rule 
is where some enterprising person, in keen com¬ 
petition to secure a promising piece of land, 
induces an allottee to execute a lease to him 
after he has already leased it to another; and, 
having filed his lease at the agency, is subse¬ 
quently informed that the lease executed prior 
to his has been duly filed and takes prece- 
dence.” The final word of the Secretary of 
the Interior is as follows: “Until approved by 
the Secretary, the lease was not a completed 
instrument, and the fact of its having been 




recorded in a county office can not estop the 
Secretary from finding that another lease, regu¬ 
larly executed and filed, is more for the allot¬ 
tee’s interest and better entitled to approval.” 
These views of the Secretary of the Interior 
embody administrative experience and seem 
to us to be sound. 

Plaintiff relies much upon our opinion in 
Shulthis v. McDougal. (170 Fed., 629.) The 
lease there was executed by an Indian by the 
name of Berryhill. About a month after he 
executed the lease a statute was passed which 
gave him unrestricted power to convey his 
property. Acting under this power he exe¬ 
cuted a deed for the property upon the con¬ 
sideration of $2,000. About a year later the 
holder of the lease secured its approval by the 
Secretary of the Interior, and then sought, by 
an application of the doctrine of relation, to 
have his lease given priority over the deed. 
We held that the registration law precluded 
him from thus defeating the deed. This is 
clearly an application of the registry law to 
conflicting claims on the part of private indi¬ 
viduals, and has nothing to do with the dis¬ 
cretion vested in the Secretary of the Interior 
in regard to approving oil and gas leases. By 
a familiar rule, what is said in the opinion in 
regard to the registry law must be confined to 
the question that was actually before the 
court. 

In our judgment the present case falls clearly 
within the rule which was enforced in the case 
of United States v. Hitchcock. (205 U. S., 80.) 
The discretion of the Secretary of the Interior 



there was no more controlling than it is here. 
The mere fact that the superintendent of the 
agency and the Secretary of the Interior gave 
their reasons for deciding in favor of the Guns- 
burg lease did not impair the broad discretion 
which the law grants tp the Secretary of the 
Interior. 

In point is the case of United States v. Thurston Co. 
(143 Fed., 287.) That was a suit to prevent the 
county from collecting taxes from certain Indians on 
account of the proceeds of their inherited lands which 
had been deposited in a bank by order of the Secre¬ 
tary of the Interior. The United States had lawful 
authority to hold the proceeds and to control their 
disposition in the same way that it held and con¬ 
trolled the lands the sale of which produced the 
funds, the court held. In part it said: 

The act of 1902 authorized these heirs to 
sell and convey their inherited lands only 
when the proposed sales were approved by the 
Secretary of the Interior. It thereby vested 
in the Secretary plenary power to permit or 
to forbid the sales proposed. The whole is 
greater than any of its parts and includes them 
all, and the authority to allow or to prohibit 
proposed sales necessarily included the power 
to consider and determine the terms and con¬ 
ditions on which such sales should be ap¬ 
proved. By rules and regulations approved 
October 4, 1902, and amended September 16, 
1904, and May 25,1906, the Secretary provided 
that owners of inherited Indian lands might be 
permitted to sell them on condition that they 



agreed that the proceeds of such lands should 
be placed in one or more banks, which should 
furnish satisfactory bonds to guaranty the 
safety of the deposits, to the credit of each 
heir in proper proportions, subject to the 
checks of such heirs only when approved by 
the agent or officer in charge for amounts not 
exceeding $10 to each in any one month, and 
subject to their checks for larger amounts only 
when approved by the agent specifically 
authorized by the Commissioner of Indian 
Affairs. The acts of Congress authorized the 
Secretary to make these regulations for the 
purpose of carrying into effect the act of 1902, 
and, when made, they had the force of statu¬ 
tory enactments. 

***** 

As the Secretary of the Interior was em¬ 
powered to permit or forbid the sales of these 
inherited Indian lands, he had authority to 
determine upon what conditions he would 
allow such sales, and to prescribe and enforce 
the terms specified in his regulations upon this 
subject. 

It seems to us that comment is unnecessary. If 
such regulations as obtained in the Thurston Co. case 
do not amount to legislation beyond the Secretary’s 
power to effect, how can it be said that rule 5 par¬ 
takes of the nature of legislation? 

And this court is distinctly in line with these cases, 
in the view it takes of the rights, powers, and duties 
cast upon the Secretary by the laws which govern 
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the making of oil and gas leases upon lands of re¬ 
stricted members of the Five Civilized Tribes. 

In Wade v. Fisher (39 App. D. C., 245) the Secre¬ 
tary, in pursuance of the provisions in the lease, 
which were inserted because of the requirements of 
his rules and not because of anything expressed in 
the statutes, assumed jurisdiction to cancel a pre¬ 
existing lease on account of the lessee’s defaults and 
to approve a new lease to a third party. This court 
held that his judgment could not be controlled by 
injunction, saying: 

Counsel for appellants has proceeded in 
this case upon a false premise. The lease has 
been treated as one between individual parties 
with full power to act for themselves * * * 

But this is not this case. * * * Annie 
King acquired the land as her allotted portion 
of the land of the Creek Nation. Her title 
came to her, burdened with certain limitations 
imposed by Congress. Among others, she was 
authorized bv sections 19 and 20 of the act of 
1906 to lease the land for oil and gas mining 
purposes, as was done in this instance, but this 
power is subject to the approval of the Secre¬ 
tary of the Interior. Without his approval to 
such a lease it is null and void. 

* * * If the power to declare a forfeiture 
and execute a lease to others is vested solely 
in the allottee, then the plaintiffs should have 
brought their action in the courts of Oklahoma. 
If, however, the power is vested in the Secre¬ 
tary to investigate through his department, 
and, in case of forfeiture, cancel the lease and 
approve another, as it is averred he threatens 




to do, it would be the exercise of official dis^ 
cretion vested in him by Congress, as its agent,, 
to supervise and control the leasing of allotted 
Indian lands. We think this duty is imposed 
upon the Secretary , and he can only he divested 
of it by Congress. [Italics ours.] 

The Anicker case suggests another point of view. 
The court said: 

The whole subject * * * is left in the 
field of bargain and contract, and the Secretary 
* * * in exercising this discretion, as guard¬ 

ian of the Indians, has all the freedom which a* 
private person would possess in respect of such 
a contract. 

If this be so, why, pray, may the Secretary not say.’ 
that he will not contract with a lessee coming within 
the inhibition of rule 5—just as a private person 
might do for the same or any other reason satisfac¬ 
tory to him? And why may he not announce in 
advance those of a class with whom he will not deal? 
He has reasons for the general rule. If there are cir¬ 
cumstances in a particular case which might take 
that case out of the reason of the rule, the presenta¬ 
tion of such circumstances should be made to him. 
It is his discretion which will eventually determine 
whether the lease is to be approved or disapproved. 
All that has been urged by appellant to the court 
might very well be presented to the Secretary. As 
a matter of fact it once happened that the peculiar 
circumstances of one Indian’s land did result in ex¬ 
cepting it from the operation of rule 5 (the only case, 
so far as we know, where rule 5 was waived). And 
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there is nothing in the regulations which would pre¬ 
vent the Secretary from giving full consideration to 
any argument the appellant might make as to why rule 
5 should not apply to his lease. This is the effect of 
the point made in our return—that the Secretary has 
not yet had opportunity to consider relator’s lease. 

But we can not conceive that in this proceeding 
the court will issue the writ whether or not any 
weight whatever is given to the foregoing; and this 
whether or not appellant might have so proceeded as to 
prevail. The petitioner has himself contracted pur¬ 
suant to the rules including rule 5 and made the same 
a part of the very lease with regard to which he 
invokes the strong arm of the court. Among its 
other provisions this lease expressly says: 

This indenture of lease , made and entered 
into in quadruplicate on this 29th day of June, 
A. D. 1915, by and between Anty Reynolds, 
of Fame, Oklahoma, enrolled as a Full Blocd 
citizen of the Creek Nation, Roll No. 2753, 
party of the first part, hereinafter designated 
as lessor, and W. S. Mowris, of Tulsa, Okla¬ 
homa, party of the second part, hereinafter 
designated as lessee, under and in pursuance 
of the provisions of the act of Congress ap¬ 
proved May 27, 1908 (35 Stat., L. P. 312), 
witnesseth: 

***** 

8. This lease shall be subject to the regula¬ 
tions of the Secretary of the Interior, now or 
hereafter in force, relative to such leases, all 
of which regulations are made a part and condi¬ 
tion of this lease: Provided, however, That no 
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regulations made after the approval of this 
lease, affecting either the length of term of oil 
and gas leases, the rates of royalty or payment 
thereunder, or the assignment of leases, shall 
operate to affect the terms and conditions of 
this lease. 

***** 

11. Assignment of this lease or any interest 
therein may be made with the approval of 
the Secretary of the Interior, it being under¬ 
stood that to secure such approval the pro¬ 
posed assignee need only be qualified to hold 
such a lease under the rules and regulations f 
and furnish a bond with responsible surety to 
the satisfaction of the Secretary of the Inte¬ 
rior, conditioned for the faithful performance 
of the covenants of this lease. 

Relator in this action asks that the Secretary be 
commanded to proceed forthwith under these rules 
as amended by striking out 'portions objectionable to 
him. 

The authorities are emphatic and unanimous that 
one may not at the same time and in the same pro¬ 
ceeding avail himself of utterly inconsistent positions. 
Respectfully, 

Preston C. West, 

Solicitor for the Department 

of the Interior. 

C. Edward Wright, 

Assistant Attorney. 
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